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PREFACE. 


The tables in this volume contain ephemera', matter which 
it has been found undesirable to include in the text of the 
Gazetteer of Sibi . 

Under the orders of the Government of India, the statistics 
are to be re-compiled and a new edition of this volume 
brought out afte£ each census. 

The volurrife can also be expanded by adding to it, in the 
interleaved blank forms, any matter that the district and other 
officers who use it may require to correct or supplement the 
text in the A volume. This process is to go on till the 
Loc^l Government considers .revision of the text in the A 
cessary, when all Supplementary text matter, 
^ach periodical revision, will be incorporated in 
^me, and volume B will revert to its original 
Stical appendix. 

A McCONAGtfEY, Major, 
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Baluchistan District 
Gazetteer Series. • 


Sfbi District. 


FABLE I.-RAINFALL. 



Stations. 

Paruclt \ks. 

Kach 

J 4 years.) 

Shahrig 
<14 years.) 

B«ibar 
Kach 
(*4 years.) 

Sibi 

(15 years.) 

I 

2 


4 


( 

A.— Total average annual rainfall 
in inches 

11-06 

11*51 

6-09 

4-95 

B,— Total average rainfall for half- 
year ending March 31* 

9-19 

543 

225 

3 -77 

C.— Details of average halt-yearly 
rainfall by months—- 



• * 

• 


October 

November 

December 

January 

February 

March 

0*07 

0-33 

i*3S 

2*68 

2*39 

2*37 

0*09 

0*13 

o*6i 

1\<4 

*‘45 

i*6i 

0*02 

o- 0 5 

0*31 

0*52 

0*64 

071 

0-13 

0*46 

0*48 

0*28 

0*42 

! _ 

D.— Tot^l average rainfall for half- 
year ending September 30... 

• 

1*87 

0*08 

3-84 

3-18 

E.— Details of averge ka*T-yearly 
* rainfall by months— 





April 4 . ...• 

May 4 

June 

July 

August 

September 


0*36 

°’57 

o*57 

2*20 

1*73 

0*65 

o'i8 

0*20 

0*29 

1*33 

1 ‘43 
0*41 

0*09 

0*26 

0*28 

1*26 

1*05 

0*24 


Note i.— The figures in this table cover various periods 
ending with 1904. t 

Note 2. — The highland Districts of Baluchistdn receive most 
of their annual rainfall during the winter months, 
namely, October to March, and the months in this 
table have been so arranged as to elieit this fact. * 
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Baluchistan District 
Gazetteer Series. 

TABLE I. — RAINFALL. 


Sibi District. 


Particulars. | 

19 ^ 5 - 

1906. 

a 

1 

1907- j 

1908. 

I9O9 1910. ’19 

i 

11. 191a. 

j 

2 

3 

4 

5 

Thr 

8 9 


A. — Total average annual rainfall 
in inches 


B. —Total average rainfall for 
half-year ending March 31. 


C. — Details of average half- 
yearly rain fall by months — 


October 

November 

December 

January 

February 

March 


D.— Total average rainfall for | 
half-year ending Septem* ! 
her 30 «• ••• , 


E.— Details of average half- ! 
yearly rainfall by months— , 

April • t. HI • •• 

May ••• ••• ( 

June a ... ... hi . 

July*.* ... ... 

August 

September ■ «. ... *M | 
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Baluchis r an District 


Sibl District. 


Gazkttfkr Skrfi:s. 


TABLE 1 .— RAINFALL. 


Pah ni. i i \Ks. 


1005. 1906 1907 1 1908. 1909. 1910 1911 : 19 is. 


I I 5 f. 


A.- Total average annual rain- 
fall in inches ••• flit 


B — Total average rainfall foe i 
half-year ending March 31. 


C. — Details of average half- 
yearly rainfall by months— 


October ... 
November 
December 
January ... 
February ... 
March 


D.— Total average rainfatl Tor 
half-year ending Septem- 
ber 30 


E. — Details of* average half- 
yearly rainfall by months— 


April 

May 

June 

July 

August 

September 


Baluchistan District Sibi District , 

Gazetteer Series. 


TABLE L — RAINFALL 


IUhur Kacii. 

• J 


l’VKTIUI AKS. 



• 

i i 





1 9 c 5 - 

1906. 

• 

I 9 r 7 - 

» 

19C.8 ; 19C.9 

_L. 

1 ‘10 

1931. 

1912 

1 

2 

? 

4 

* 

“ 
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A. — Total average annual rain 
fall in inches 



* 

J 

i 

I 

i 

i 




B. —Total average rainfall for 
half-year ending March 31. 

• v t 

* 

t 


' 

| 



» 

* 

* 

• 

• 

• 

C. — Details of average half- 
yearly rainfall by months — 



! 

1 

■ 





October ... 

November... 

December... 

January 

Febiuai) ... 

March 


! 



! 



1 

. 

1 


D.— Total average rainfall for 
half-year ending Septem- 
ber 3® ... *? 

* 

«* » 

• 




1 

i 

E.-*- Details of average half- 
yearly rainfall by rapptfis— 


^ 1 

1 

1 

1 

1 

. 

■> 

:y<- ; 



April m« M« ... 

May — ,..4 

June # 

July 

August 

September ... 

1 

! 



i 

i ■ . 

1 



j 


Baluchistan District 
Gazetteer Series. 
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51 bl District. 


TABLE I.— RAINFALL. 


Sim, 


Particulars. ' 

905. 

1906. 

IS07 

i$<* 

1909. 

1910. 

1911- 

191 S. 

i 

2 

s 

4 

5 

6 

7 

8 

9 

A. — Total average annua! rain- 
fall in inches 








B.— Total average rainfall for 
half-year ending March 31. 









C. — Details of average half- 
yearly rainfall by months — 









October ... ... ... 

November 

December ... 

January ... 

February 

March ... •«. 






1 

i 


D.— Total average rainfrll for 
half-year ending Septem- 
ber 30 ••• ••• ... 









E. — Details o f average half- 
yearly rainfall by months — 


J 

1 







April ... ... ... 

May 

J u ne ... ... ... 

July 

August ... ... ... 

September ... ... 

1 

i 









5ibl District 


BaluchistAn District 
Gazetteer Series. 


TABLE I.— RAINFALL. 


Pari rcu lars. 


' 


• 






1905. 

1906. 

1907. 

1 

1 

| 1908 

1 • 

j 

1909. 

1910 

1 9 1 1 . 

19 **» 

1 

r 

3 

; i 

;_L! 

5 

6 

7 

3 

9 


A. —Total average annual rain- > 
fall in inches | 


B.— Total average rainfall for 
half-year ending March 31. 


C.— Details of average half- 
yearly rainfall by months— 


October ... 
November 
December 
January ... 
February ... 
March 


D.— Total average rainfall for 
half*yetr ending Septem- 
ber 3O ••• ••• ... 


E.— Details of average half- 
yearly rainfall by months— 


J une 
uly 

August 

September 



TABLE II — PRINCIPAL CENSUS STATISTICS. 
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Baluchistan District 
Gazetteer Series, 


SIbi District. 
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51bi District 


TABLE HI. — NAMES OF PRINCIPAL MULLAS WITH* 
TRIBE AND RESIDENCE. 


Name. 

Residence. 

Name. „ 

Residence. 

Shahrig Tahsil. 


12. Mulld Un* id, 

son of Mulld 

Ahmaduii. 

i. MuUd Lutfulla, 
son of Abdul 

Row As. 

Malik Saiad. 


Rabir Saiad. 


13 MuUd Hamid, 
son ol Mulld 

Kanr. 

2 Mill Id H.lji 

Ghafur, son of 


Ghani Saiad. 

* 

Jama Tari'n. 


Mul la Nek, son 
of MuUd K\u\h- 

Tangi. 

3. MuUd Din Mu- 
hammad, son 

” 

dad SArangzai 


of Abdul Ra- 


15. Mi+Ud Y Ally a, 

Ghund. 

sul Saiad. 

4. Hdjl 9 Jfftlld 

Ispezandi. 

son of Bazid 
Saiad. 

* 

Suit An, son of 
Saifulla SA- 


16. MuUd Sittak, 
son of Mulld 

Tarn 0. 

rangzai. 

5 Mu lid SAdu, 

Gogi. 

Din Muham- 
mad AbdulAni. 


son of Mirza 
PAnozai. 


17. MuUd TAib,^on 
of H.iji Khid- 

Khid rani. 

6 . Mu lid Aljjan, 

» » 

I rlfl 1 . 


son of Yakub 
SArangzai. 


18. MuUd Wali,son 
of Sufi Khamis. 

Marp.iru. 

7. Salad Muham- 
mad, son of 
A/ it lid Abdal 

” 

19. Midn Afzal 

Shah Saiad. 

Mian JKach. 

SArangzai. 


2 0. MuUd Hamid, 

Shin Kach. 

8. MuUd Rahma- 
tulla, son of 
MuUd Taj TA- 

? ♦ 

son *of Umar 
Waneehi. 


ran. 


21. Mulld Mad ad, 

Beli. 

9. MuUd Yusuf, 
son of Mulld 
YAsin SArang- 

Ah madun. 

son of Mulld 
Aziz, WanAchi 


zai. 


22. MuUd Sulai- 

Ambo. 

10. Mulld Salim, 
son of Mulld 

1 1 

man, son of 
MurAd Ali Ab- 


Shams u 11a 


dulani. 


PAnezai. 

1 



II. MuUd Abdul 
NAim, son of 

» > 

23. $ulld Sabzfcd, 
fecm of NAr 

” 

Mulld PAind 


Muh a m m a d 


• Saiad. • 

r ^ ■ , .... 


Gharshin. 
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Ball chistAn District 
Gazetteer Series. 


5ibl District* 


TABLE III. — NAMES OF PRINCIPAL MULL. 4 S WITH 
TRIBE AND RESIDENCE. 


Name. Residence. 

r I ■ 

24. Alulld Rahma- ! Shdhrig. 

tulla, son of 
Alulld Payu 
Khidr.ini. 

25. Hdji Alulld La- Basti Sheikh- 
tif,son of Wali dn. 

Saiad. 1 

26. Alulld Mukim, SarhSza. 
son of Alulld 

Abdul Hak 1 
^ Tdran. 

27. Saiad Ali Shah, Chungu 

son of Karam 
Shah Saiad, 

28. Alulld Madak, Khidr.ini. 
son of Alulld 
Kliudak Khi- 

dr/mi. 

29. Alulld Din Mu- | Punga. 
hammad, son 

of Alulld Sulai- 
mdnSdrangzai. ! 

30. Alulld Adris, Harnai. 
son of Taj 11 . 

Marezai As- ( 

pdn< ; . 1 

31. Sheikh Rasul, Zarghun. 
son of Sheikh j 

Karim Saiad. 

1 

Sibi Tahsil. 

1. Qdsi Muham- Kurk. 

mad Usman, ' 
son of Alulld 
Abdul Hakim 
Alezai. 

2. Alulld Khuda Ldni. 
Bakhlsh,son of 
Abdu Hakim 
Luni. 

3. Mulld Muham- Khajak. 

mad Ydkdb, 
son for Mah- 
mild Tilgar. 


Name. Residence. 


4. Alulld Yakub, Sdngdn. 
son of Alulld 
Hdji Musa 
Khdl. 

Kohlu Tahsil. 

1. Hdji Muham- Azad Shahr. 

mad Munir, 

Andar Ghilzai. 

2. Alulld Muham- Khdn Mufnm- 

mad Jamal mad Shahr. 
Peshdwari. 

3. Niir Muhammad, Dad Ali Shahr 

son of Fateh 

Muhammad 

Mdngal. 

4. Ali Muhammad, Uridni. 

son of Abdur 
Rahmdn Fuz- 
ddr. 

5. Alulld Shakiir, Mirzihdn 

son of Murdd Shahr. 

Mu hammad 
Tar ok. 

Nasirabad Tahsil. 

1. Saiad Indyat Shalipur. 

Shdh, son of 
Saiad Achhan 
Shdh. 

2. Alaulvi Ghulam Usta Muham- 

Mustafa, son madpur. 
of Abdul Aziz 
Kuldchi. 

3. Alaulvi Nabi ,, 

Bakhsh, son of 
Abdul Aziz 
Kuldchi. 

4. Maulvi Abdul Mdnjhipur. 

Aziz Umrdni. 

c 

3. Saiad Abdul Dirgi, 

Hak, son of 
Mahmdd Shdh 
Saiad Bukhdri,; * 




TABLE IV.— IRRIGATED AND UNIRRIGATED VILLAGES WITH SOURCES OF IRRIGATION ON MARCH 31 , 1903 


Baluchistan District 
Gazetteer Series. 
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• TABLE V.-CULTIVABLE AND IRRIGABLE AREA AND SOURCES OF IRRIGATION DURING 1904-5. 
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Includes) recoveries made on account of advances given in previous years. 
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Class. 

Total Animals 

1. Branded mares 

2. Branded fillies 

3. Fillies 2 and 3 years old ... 

<!• Foals ... ... ... 

5. , Yearlings 

6. Geldings ... ••• ••• 

7. Mules ... ••• ••• 

8. Ponies for mule-breeding... 

9. Donkeys 

10. Ponies ••• ... ... 

11. Cows and bullocks 

12. Camels v ... 

Remounts purchased 

Total Expenditure ... 

1. 'Prized ... ... ... ... 

2. Miscellaneous 
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TABLE IX. — AREA IRRIGATED FROM DESERT AND 

begAri canals and the revenue assessed 

DURING 24 YEARS ENDING MARC« 3 i, 1905. 
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Bali'cimsi an Dis tric t Sibi District. 

Gazetteer Series. 


TABLE IX.— ARE ^ IRRIGATED FROM DESERT AND 
begAri" CANALS AND THE REVENUE ASSESSED 
DURING 7* YEARS ENDING MARCH 3IST, 1912. 


Years. 

A 

j * Total 

JHsERT L \n.\i . 

Bko.vki Canal 

Area 

irrigated. 

Assesw- 

mcnt. 

Area J 
irugalcd.j 

Assess- 

ment. 

Area 

irrigated. 

Assess- 

ment. 



Acres. 

Rs. 

Acres. 

Rs 

Acres. 

Rs. 

1 9°5 1 9°6 

... 







2906- : 907 

... 







1907- 1908 

... 







1908- 1909 

... 





1 


1909-1910 

... 







1910- 1911 

... 












« 




191 I -19 1 2 










TABLE X. 


Prices of Staples in Maunds or Seers. 
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Gazetteer Series. 


TABLI£ X.-PRiCES OF STAPLES IN MAUNDS OR SEERS 






Sib! District. 




PER RUPEE FOR THE^ TWELVE YEARS ENDING 1904. 



not available. 

selected to show the ’state of affairs prevailing immediately * after the 
th* -abi crop has been harvested in the highlands. 


• t 
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5ibl District. 


TABLE X. —PRICES OF STAPLES IN MAUNDS OR SEERS 



Wheat. 
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Sibl District 


BaluchistAn District 
Gazetteer Series. 


PER RUPEE FOR .THE EIGHT YEA.RJ 5 ENDING 1912. 



Country. 








TABLE XL 


PRINCIPAL ROUTES 

IN THE 


SIBI DISTRICT. 




B a lu c ii ist An District t|bl District. 

Gazetteer Series # 


LIST OF ROUTES. 


I. — Sibi- Pish in Route. 

II. -Quetta* ZiArat-SmsUUin Road 

III. - Sibi-Jacobclbcld Route. 

IV. — Sibi-Dera Rugti-Rojhdn Route. 

V . — Sibi-KahAu-Kohlu Route. 

VI . - -Harnai-j^oralai Route. 

# « 

VII. -Dora Biigti-Jacobdbdd Route. 

VI 1 L— Lashkar Khdn-Kol Malguzrir Route. 


«• 

Rotes. — ( i) The route lists are intended primarily for District 
officials. They merely indicate the more important 
routes used by caravans, etc., and make no preten- 
sion to be exhaustive. Distances, except when 
drawn from published route lists, are approximate 
only. A distance, not taken from a public route list, 
is marked by the letter c, <>., circa . • 

( 2 ) The following nomenclature has been used - 

Metalled Road 1 indicates that a road is fit for 
Unmetalled Road f carts. 

Bridle-path indicates a maefe path fit for camel 
and other pack transport. 

A track is unmade, but usual!)' fit for camel trans- 
port. 

A footpath or path is ordinarily used by runners 
and footmen, but is generally fit for horses and 
donkeys and is traversable even by loaded camels 
in many cases. 
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c 


Sibi District 


ROUTE I.— SIBI-PISHfN ROUTE. 


Stages. 


•a in 
5 W 

ic 


Sibi | 
R.S., L.P., | 
T.,P.O. ! 

Head-Quar- | 
ters of Sibi 1 
District. i 


8 


i 

n 


Accommodation 
for travellers. 


ID.tk Bunga- 
| low. 

2 Serais. 


Remarks and side-paths. ’ 


Ndri Gorge, j 
L. P., R.S.i 
T. . I 


Tan duri.l 
L. P„ R. S.,i 

c* 

i 

I 


s 


I 


* si 


A track to GuJu Shahr c 2 miles. 


At r 3 miles is passed the Filan- 
gi Kusutagh flat which is 
owned b^h^ Langani Marris 
and cultivated every third 
year. A footpath runs to 
Bddra by Rekhmi and another 
called Bor to Khajjak. This 
is used when the Xdri river is 
in flo<sd. To the south-east 
of the station is the Sftruak 
Kund flat and to its north-cast 
the Sohren Dhar. 


rtdbar Kach 
L. P M R. S., 
T. 


84 24 


I 

i 

I 


At ij miles from Tandiiri is 
Kaldfci Kila, once a military 
post, but now abandoned. The 
Beji river joins the Badra at 
c miles from Bdbar Kach. 
(a) A track from Bdbar Kach 
to Quetta via Sdngdn (c 83 
miles]). (6) An unmetalled 
road to Quat and Mandai ( c 
11 miles), and thence a foot- 
path by the Arand Pass to 
Khajak and Sibi ( c 32 miles), 


No^te. — R. S. = Railway Station. 

R. S. C. = Railway Station (closed for traffic). 

L. P, = Levy Post. 

T.s= Telegraph. 

P. O. =Post Office. c 

• Unless otherwise stated the side-paths start from places 
in col. 1, opposite which they are mentioned. 
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SIM District. 


ROUTE L— SJBI-PISH 1 N ROUTE.— continued. 


Stages. 



2 

& . 
*5 o 



BdbarKaeh, 
L.K.R.S., 
T. — contd. 



Spintangx 20 44 

or GantMi. 

R.S.,L.P , 

T. 


Accommodation 
i tor traveller*.. ! 

I 



Remarks and side-path*.. 


Qc) Unmetalled road from Bd- 
bar Kach to Ddldli (c 11 miles) 
the Ddda* stream beipg crossed 
at about 8 miles ; Kauradaff 
( c 22 miles), (about 1 mile 
from Kaura daff at a place 
called Ddz, a path takes off to 
Buzer Kach c 12 nfiles," and 
Sfdwand c 13 miles), Khattarv 
via Chakarthank (c 9 miles) * 
(the unmetalled road extends 
to this point), Wdzi (c 12 miles)*, 
Khurrod (r 16 miles), NaldafF 
or Trim an (c* 14 miles) and 
Kahdn (c 10 miles), (d) A 
path from Kauradaff to Kohlu 
via Buzdr Kach (c 15 miles), 
Mdwand (c 18 miles), Jfwani ( c 
16 miles), Bor (£ 14 miles) and 
Kohlu ( c 24 miles). ( e ) A bridle 
path to Gumbaz in the Duki 
tahsil of the LoraUii District 
via Tung (16 miles), Gamboi 
(i6J miles), Katdri (12J miles), 
Pazha (12J miles), Ghd.ti Bridge 
(16 miles) and Gumbaz 
(8 miles). 

Gandakin Daff, a Langani Marri 
Levy post is passed at 2$. 
miles, and about a mile further 
is the Ldrav Thafwhich is the 
boundary between the Langdni 
and the Chhalgari Marris, 
Kuchdli Levy post and Rail- 
way. station (now closed for 



B aluchistan Distri ct 
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5ibl District. 


ROUTE I.-S 1 BI-PISHIN ROUTE.- -continued. 


T 


c plages. 



Aecommoda- 
tion tor 
travellers 


Remarks and side-paths. 


Spintangi 
or Ganeji, 
R.S.,L.P., 
T. — ( contd ) 


44 


< 



traffic) is passed at 7^ miles 
from SiibAr Kach. About four 
miles from Kuch^li is Bandki, 
where there is a Railway 
gangmen's hut known by the 
gangmen as the K^hlpdni on 
account of the dearth of water. 
Hence a footpath to Harnai 
called Phoradag. Another 
footpath called the DcSddni 
Charwat runV/>^er the Min^n 
Sohr hill and descends into 
Spintangi. This is only used 
by footmen in winter. At 8£ 
mdes from Kuchdli is the 
Dalujdl Levy Post and Railway 
station (closed), whence a 
footpath takes off to Quat oveP ** '• 
the Uch Takrai and another 
along the bed of the Ddda 
stream to Midn Kach and 
Harnai through the Zoi 
Tangi. This track was form- 
erly used by caravans. At 
c miles from Smntangi 

the main path to Mian Kach 
branches off and is much used 
by the local people. There 
is an unmetalled road from 
Spintangi to Duki via Kuridk 
(8 miles), whence a path runs 
to Pur over the Lakar hill. 
This is difficult for pack ani- 
mals. An unmetalled road to 
the valley branches off at 2 
miles from Kuridk, the dis- 
tance from Spintangi to Pur 
being c 28 miles. The dis- 
tances from Kuri&k to the 
following places are as follows. 
Kandi Levy post (it£ miles), 
Sembar camp (14 miles), Dabar 
Kot (12} miles) and Duki (9} 
miles). 
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SibI District. 


ROUTE I.— S1BI-PISHIN ROUTE. 


Stages. 


I 

0 


PS.S 

c 

i 


•r 

Accommodation 

Us, 

-a i 

for traveller*. 

Inter 

dista 

miles 

P 

H.S 



Remarks and side paths. 


Harnai, 
R.S., L.P., 
T„ P.O. 


16 


Go 


Dak Bunga- 
low, Politi- 
cal Officer's 
Rest-house, 
Serai. 


Sunri village is passed at about 
7i miles, whence a track goes 
to Warlkha (c 24 miles), from 
which there is a path to Duki 
over the Fakir Nany (^24 
mijes). Warikha to Pur is c 7 
miles. Sanjdwi is 38 miles, 
Duki 58 miles and Loralai 55^ 
miles by a metalled cart road. 


S h .1 h r i g, 
R.S.. L P. f 
, P.O. 
Tahsil head- 
quarters. 




76f 


Rest-house, 
Pol i t i c a 1 
O ffi c e r' s 
Rest-house. 


The Nasak Railway station is 
passed at 8 miles and the 
Shahedar Zidrat a l about 5 
miles further on. Footpaths 
from Shdhrig to Zidrat by 
Wuch Aghbargai (22 miles), 
and by Domera (21 miles), the 
latter is extremely difficult. and 
fit for foot passengers only. 
There is another path to Zid- 
rat t«a Punga (about three 
miles from Sbahrig) and the 
Dozakh Narai. 


Khost L.P, ui 
R.S., T., 

P. O. 


87Sj 


Railway 

Rest- 

house. 


♦ 


At about three miles from Shah- 
rig is the Amboff village, 
whence a path goes to Sdngdn 
over the Sar Bdzhae Narai 
through Sur Kdr and Kamdn 
Tangi. 


Baf-uchistAn District 
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Sibi District. 


ROUTE SIB 1 -PLSHIN RO\JTE.-co?itinucd 


« ^Stages. 


e 


2 = « 

lljli 

£ ,2 JS £ 

•I'SS.g.S 


Accommoda- 
tion for 
tra\ cIIctm. 


Remark^ and side-paths 


MAngi, R.S., 
L.P., T. 


' 5 S 


« 03 * ■' 



The ZardAlu Railway station 
is passed at about five miles 
from Khost, and aboui half a 
mile further a footpath bran- 
ches off to the Hanna valley 
over the Uzhda psha pass. 
This path was largely used by 
the people before the railway 
was built. Dirgi Railway sta- 
tion is about three and a half 
miles furthert rH^nce footpaths 
take off to KAsim Tangi by the 
Zauki rift, and to MAngi by the 
Chhappar rift, locally known as 
the Dirgi Tangi. The main 
road goes over the Chhappar 
hill by the*Kazha LiAr (winding 
path), the distance to the ill?* 
being c 4 miles, whence a 
path descends into the MAngi 
valley* From MAngi there is a 
good bridle path to ZiArat 
through the Kasim Tangi (21 
miles), and a footpath to KAnr 
through the Khum Tangi. 
The latter is not fit for horses. 


Kach(Kats), 
R.S., L. 
P., T. 




M 


Rest-house. 
(KhAnaA- 
mah main- 
tained dur- 
ing summer 
months), 


About 6 miles from MAngi is the 
Mudgorge Railway station f 
locally known as the Zangal 
or KAz station. Hence a foot- 
path takes off to Tor Shor in 
Zarghdn Ghar ( c 12 miles). 
About three miles further a 
footpath goes to Haipaddn by 
Wargas Plae. The Kach fort 
now used as a Levy post is 
about t£ miles from the Rail* 
way station. ZiArat is 32J 
miles* and Quetta 28 J miles by 
a metalled cart road* 
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ROUTE I. — SI B I -PISHIN ROUTE.— conclude. 


St Jiff" 


.S’* - 

«- a 
o u 


£ ■*.- 
e '<6 £ 


C h a r k a i i i 
Ua m p. 


! 


I 


Atxoinmoda- 


lion for 

Rcniarks rynl ‘■.ide-p'illis. 

! 

i 

j 

liavcflers. 


j 


i | 

i 1 26J iThe Biahiman Kotal is about ^ 

milts from Kach, the water 
I shed of which is the boundary 

| between the Shahrig tahsil ot 

the Sibi District and the Pishin 
: tahsil of the Quetta-Pishrr* 

j , District. About 6 miles fur- 

ther on the Zawarkar-Quetta 
, road branches off. 


P » s h f n, | 
T., P. O.,, 
H e a d - » 
** fjba r t e r s 
of Pishin 1 
Sub-div i -j 
si on. 


i6i j 143 

i • 

i 


Rest House, 

I Polit ic al 
Rest-house. | 


he road runs along the bed of 
the Spezhanai nullah and 
joins the Pistn'n-Dera Ghazi 
Khan road at miles from 
Pishin. 


General Description. 

The total distance from Sibi to Pishin is 143 miles. The 
height of Sibi is 350 feel above the sea level, and the highest 
point along the route is the Brdhimiin Kotal which is 5,633 
feet. The principal streams passed are the Ndri and its 
affluents which is crossed several times in the first 2 ^ miles ; 
the Gandakindaff between Bdbar Kach and Kuchdli ; Ddda 
and Kuridk between Daldjdl and Spintangi ; Loe Lahr and 
Sare Lahr between Spintangi and Sunri ; Sfirwdm, Shahddar 
and Punga between Harnai and Shihrig; Amboh, Khost and 
Dirgi mdndas and the Zhizhgai, which last named lies be- 
tween Mdngi and Kach and the Kdkar Lora. The last part 
8f the road between Kach and Pishin is in^good condition 
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The water-supply r along the whole loute is obtained from 
running streams or from spring’s, and is generally good and 
abundant. The water at Kach is considered laxative. 
' There are bazars at Sibi, Spintangi, Harnai, Shdhrig, Khost 
and Pishin, an r d shops at Dirgi, Mdngi and Kach, where ordin- 
ary native provisions in limited quantities are procurable. 
For supplies in large quantities, and for fowls, eggs, milk, 
sheep and goats, fuel, and fodder at these places, and for 
supplies at all other places previous notice should be given 
1 o the Tahsilddrs through the Political Agents concerned. 
The country between Sibi and Spintangi lies in the Sibi 
Sub-division, from Spintangi to Kach inclusive in the 
Shah rig tahsil of the Sibi District and Gharkai and Pishin in 
the Pishin tahsil of the Quetta-Pishin District' 

ROUTE 1 1 . — QU ETTA- Z I A R AT-SM ALLAN ROAD. 


Melt's. 

Intermediate 
distances* in 
miles. 

-7 

8 

c 

ra 

*f 

I! 

Vt eommodation 
ior travellers- 

Quetta t 0 

>4 

■4 

Rest-house. 

Gandak. 




Saraniangi. 

6J 

20^ 

Militai y 




Works 




Bungalow 

Kaoh,R. S., 


2 %} 

Rest-house, 

L. P., T., 



Ddk Bunga- 

P.O. 


1 

low. 

Kdnr Levy 

i6J 

* 

■45* 

Rest-house 

Post. 



Ddk Bunga- 




* low. 


RenfJirks Mtle-p.ilh*' 


on the Pishin. Sibi route. 


Shdhrig tahsil branches off at 
27.} miles from Quetta. (a) 
Track to Fuller’s Camp over 
the Ush Narai Kotal. ( \b ) 
Track to Kach village, Hama* 
diin (5 miles), Gogi (4 miles) 
and Tangi (3 miles). A fort, 
now occupied by Levies, is 
miles from the station. 


but also |inown as the Wdm 
Kotal is reached at 9$ miles. 
Path from Kdnr to Tangi over 
the Tsaru pass ard thence to 
Gogi and HamadiSn, This 
path Is steep c and difficult. 
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ROUTE II.-QUETTA-ZiARAT SMALLAN ROAD. — contd. 


Stages. 

Intermediate 
distances in 
miles. 

§ 

$ 

Is 

H.S 

Accoittmodation 
for travellers- 

ZiArat 

16 

6lJ 

j 

Rest-house, 

(Gushki) 



Ddk Bun-! 

L.P., T., 



tfalow). | 

P.O. 



1 

Head- 




quarters ! 



1 1 
i 

of Sibi i 



1 

District I 



i 

during j 



i 

summer 




months. J 

l 

| 


! 



! 

j 

i 

# 

i 



• 

i 


Remark and Mdc-pnihs- 


Ch autdr 
(Levy 
Post). 


SmdUan 
(Levy 
Post) T., 
P. Q. 


1 6 




77ii 




Rest House. 


D&k Bunga 
low. Serai. 


) From the fort across tin 
KowAs stream* at 4J miles < 
good bridle-path goes to Spdra 
ragha 94 miles. (6) At Zandra 
2j miles from KowAs, then 
is a Levy Post and also a 
unfurnished M.W.D. hut t j 
bridle-path runs through th< 
Zandra Tangi to Manra ( 
8 miles), from which place then 
is a track which leads to Chicha 
nak, Gliwanz and Puj (r 2 
miles). From Manra Sp£ra 
ragha#can be reached througl 
the Zargai Tangi (8 miles.) (a 
A foot-path, sometimes usee 
by laden bullocks and donkeys 
goes from Manra to Karbi Kat 
(15 miles). It passes througl 
Gharata MAnda, Chisana Man 
ra, the juniper forest over tin 
slopes of the KAsa hill. tb< 
Sareobo Tsari, Much Tangi, 
Dhre Tangi, and at places is 
difficult for horses. The last 5 
or 6 miles run through a gorge 
enclosed by high hills. CO A 
good bridle-path fit for horses 
and laden camels connects ZiA- 
rat with MAngi station 21 nfiles. 
( /) Foot-path from Ziarat to 
ShAhrig via Wtich Aghbargai 
(22 miles), (g) Foot-path over 
the Domdra hill to Shahrigt2i 
miles). This path is steep and 
difficult, and only fit for foot 
passengers. 

At about ten miles is Karbi Kats 
from which there is a foot- 
path to Manra, (a) From 
ChautAr a track fit for laden 
camels runs over the ^Kazha 
Narai pass and then descends 
into the Shfrln valley (3 miles). 
Pui is reached at about 8 miles 
further on. 


^8 
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General Description. 

The total distance from Quetta to Smdllan is 102 miles. 
# The road, which is maintained by the Military Works Depart- 
ment, is bridged and partially metalled and is fit for carts. 
It j s liable to be blocked by snow during the winter months. 
At Zidrat Tsari, about 4 miles from Zidrat, it crosses the 
highest point (8,600 feet) . traversed by any cart road in 
Baluchistdn. The part between Kowds and Smdllan pos- 
v sesses interest from the fact that a portion of it was travel- 
led over and described by Richard Steel and John Crowther, 
English merchants, who made their way from India to 
Persia in 1614. They mention Durues or gates of the 
mountains (apparently Dhre Tangi), Coasta or Kowds and 
Abdun or Hamadun. In the Wani valley, 4 miles from 
Chauter, are to be seen the ruins of the three villages known 
r collectively as Seh Kota and separately as Kdravdn kila, 
Rdni kila, and Dom kila. Smdllan lies on the Harnai-Loralai 
cart road, 36 miles from Harnai and 19 $ mi'es from Loralai. 
Duki is about 22 miles from Smdllan. About 6 miles from 
Chautdr a foot-path, made in the spring of 1897 under the 
orders of Colonel Gaisford, leads to Pui over the Khatki or 
Taki hill. From Rigora (14 miles) a track goes to Pui, 
14 miles. Gandak and Sardntangi lie in the Quetta tahsil, 
Kach, Kdnr and Zidrat in the Shdhrig tahsil of the Sibi 
District and Chautdr and Smdllan in the Sanjdwi sub-tahsil 
of the Loralai District. Khdnsdmahs are maintained at 
Kach, Kanr and Zidrat Rest Houses from May to September. 

The water-supply at Gandak is small but good, at Kach 
it is abundant but somewhat salt and laxative. At other 
places it is abundant and good. 

There are shops at Kdnr, Zidrat and Chautdr during May 
to September, half a dozen permanent shops at Smdllan and 
one at Kach, at which atta> grain, fuel and native provisions 
are procurable. Supplies of all descriptions are obtainable 
at Zidrat during the season. For other places previous 
notice should be given to the Tahsllddrs concerned through 
the Political Agent. 

During the season pony tongas ply between Kach Railway 
station and Zidrat, and baggage camels are procurable on 
hire.. To obtain these, application should be made to the 
Thdnaddr of Zidrat. * % 
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Sibi L. P 
T.,P. O.J 
Head- 
quart era 
of Sibi 
Dial rict. 

Mall Levy 
Post. 


Intermediate 
distances in 
miles* 

1 1 

.2 tn 'Accommodation 
! for travellers. 

Si * 

Kemarks imd side-paths. 

i - 

i ... D&k Bunga- 


1 

1 

low. Two 


i 

Serais. 

. 


Lahri Levy; 

Bos* 


Phuteji L. P. 


Chhat%r 


H Civil affi-(<0 Track to Mithri, the head- 
cials 1 Rest quarters of the Raisanl Sar- 
House. dar. (&) A track to Khattan 
via Gazi (12 miles)- Lahri 
# • nullah Cs4 miles), Fatteh 

Kumb (10 miles) and Khattan 
(15 miles.) 


A Dombki village. 


10 35 *Ieh man Head-quarters of the Dombki 

Khana or tribe. A track over the Pat 
Rest to Bell pat Railway station (c 

House 23 miles). (6) Another to Lind* 
maintain- say Railway station ( c 20 
by the miles) and a path to Dtira 
Dombki Bugti ( c 70 miles), (c) A path 

chief. from Lahri to Kahdn, the 

head-quarters of the Marri 
tribe, via Gori (c 16 miles), 
Sari Sor (c 1 2 miles), Marwdr 
(no miles), Sdrtdf (c 12 miles) 
and overdhe Nafusk pass to 
Kahdn (c 18 miles). The 
country between Lahri and 
Marwdr (both inclusive) ties 
within the limits of the Dombki 
tribe, and beyond Marwdr in 
the Marri country. For sup- 
plies previous notice should 
be given to the Political 
Agent, Sibi* 

16 51 K, B. Hasan Tracks to Dt£ra Bugti (c6o 

Khan miles), Nuttall (c 18 miles) and 
* Kah4ri*s Bellpat (c 14 miles). 

Bungalow' 


to 6t 

9 


Track to Nuttall (c 16 miles). 
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5tbl District. 


ROUTE III.— SIBI-JACOBABAD ROUTE. — concluded . 


Stages. 


% e 
. 3 " 

“8 8 

n s 

c^E 


S . 

•4| 

n i 

o.£ 

fri- 


Accommodationi 
for travellers. 


Remarks and side-paths. 


ShAhpur L. 
P. 


J acobdbdd 
(in Sind)i 
R.S,T.,P. 
O. Head- 
quart ers 
of Upper 
Sind Fron- 
tier Dis- 
# trict. 


12 


73 


3i 


104 


Political 

Rest- 

house. 


|(n) A track to Temple Ddra 
( c ) 20 miles) and another to 
Nut tall ( c 28 miles). (£) Track 
to Sui (87 miles) via Gora Na- 
ri (31 miles), Sanari (8 miles), 
Toj (24 miles) and Sui (24 
miles), (c) Track to Khajdri, 
(97 miles) by Uch (12 miles), 
Pannia (16 miles), Bboi (8 
miles), AsrAli (lo miles), Sui, 
(21 miles), Hdrdn (8 miles), 
Mando Khand (17 miles), and 
KhajVirj £5 miles). There is 
an alternative route to Sui 
via Nilag (16 miles), Mando 
Khand (9 miles) and Sui (5 
miles). 


f General Description. 

The total distance from Sibi to JacoMbAd is 104 miles. 
The track lies mostly over pat and affords easy going in 
ordinary weather, but becomes difficult and indeed almost 
impassable after heavy rain. Mall lies within the Sibi tahsil, 
and Shdhpur, for purposes of political control, is included in 
the Naslrdbid Sub-division. The intermediate stages lie 
in the Lahri niibat of Kalat, but the Political Agent, Sibi, 
exercises political control over th t e Dombki and Kah£ri 
tribes. There are villages and banias’ shops at each stage, 
and ordinary native provisions and fodder are obtainable in 
small quantities, forlarger quantities previous notice should 
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Sibi District. 


be given to the Political Agent, Sibi. Drinking water is 
obtained from wells, and the quality is said to be fair except 
at Th6ri, where the water is brackish. The quantity 
obtainable at each stage is however limited, and in the case 
of troops intending to use this route*- previous notice should 
be given to the Political Agent, Sibi. 


ROUTE IV.-SIBI-DERA BUGTI-ROJHAN ROUTE. 


Stage*. 

Intermediate 
approximate 
distances in 
miles. 

r 

is 

21 

U 

H 

Accommoda- 
tion for 
travellers.' 

Sibi, R.S., 
L.P., T., 
P.O., 
Head- 
quarters 
of Sibi 

D^tryt. 

Mall, L.P.... 

... • 

14 

« 

14 

Dak Bunga- 
low, 2 Se 
rais. 

1 

Th(*ri 

II 

*5 


Lahn, L. P #•< 

10 

35 

Me h m a n 
Khana or 
guest 
house of 
the Domb- 
ki chief. 

Dinghan ... 

21 

56 

l 

1 

1 

| 

No village . 

i 

Gwach JDrig 

18 

74 

No village . 

Chigardt ... 

■ 

*5 

89 

No village • 

1 


• 


• 







Remarks ami side-paths. 


For side-paths, see route No. 
III. 

A Dombki village. 

See route No. III. 


The path f<Jr the first 15 miles 
lies within the Dombki limits 
and then enters the Bugti 
hills. The drinking water 
which is obtained from a 
spring is somewhat brackish 
and aperient* 

Water from Sidhdf stfeam 
good and abundant. 

The portion of the road over 
the Andra Wdr pass (about 
8 mites from Gwach Dri&l is 
steep and difficult. Water 
from Sidhdf stream good 
and abundant. 
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* ROUTE IV— SIBI-DERA BUGTI-ROJHAN ROUTE.— concluded. 


*5-s 
'l.fi 8 

VHU 

!|!$ 

s 

js 


Sangsila, 

L.P. 


Ddra Bugti, 
L.P., 
Head- 
quarters 
of the 
Bugti Na- 
wdb. 


Khajiiri ., 


Kabodrdni.J 


j Accommoda- 
« tion for 
-~'g travellers. 

o e 
H 


Remarks and side-paths. 


1 03 A s m a 1 1 Good water obtainable from 
hamlet of stream. There is a shop in 
the Bugti the hamlet at which ordi- 
tribe. nary native provisions can 

be obtained in small quan- 
tities. 

125 Bugti chiefs Path lies along the bed of the 
guest Sidhdf stream, but is fairly 

house good. There are several 

, shops in Ddra Bugti at which 

* ordinary supplies are obtain- 

able. Water good and plcn- 
tiful. ' , t 

145 A small Sharnbdni Bugti vil- 

lage. There is a bania’s 
shop at which ordinary native 
provisions in small quantities 
are available. Water is ob- 
tained from wells dug # in the 
bed of the Loti hill torrent. 


10 155 


10 105 


Bhandowdla 


Rojhin 


A small Sharnbdni Bugti vil- 
lage. Half way from Loti is 
passed the Rohdl Wad or 
Kotal which is fit for laden 
camels. Water from springs 
good. 

Kabodrani lies in the Mazdri 
(Punjab) limits, the Bugti 
country extending up to 
Mando Kund (about b miles 
from Khajdri). 

Path runs through a sandy 
plain and undulating coun- 
try. No village. Water 
from Sohri stream somewhat 
brackish. 


188 Rest-house. Mazdri Border Police Post. 

Water from wells not good. 

11 799 Dak Bunga- Head-qnarters of the Mazdri 

low. chief, 38 miles from Rhjan- 

, pur, and 125 miles from D 4 ra 

Ghdzi Khdn. 
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Sibi District. 


General Description. 

The total distance from Sibi to Rojhdn is about jgg mi^es. 
Up to Dinghdn the country is open and easy. After this the 
path enters the hills and turns in an easterly direction - to 
Loti, whence it takes a southerly direction as far as Kabod- 
rdni ; after Kabodrani it again turns in an easterly direction. 
Sibi and Mall lie in the Sibi tahsil of the Sibi District, the 
country from Thdri to Lahri is in the Dombki country, from 
Dinghan to Khajiiri in the Bugti Tribal Area, and ‘thence 
onward in the Mazdri (Punjab) limits. In ordinary years 
grass and fuel are obtainable at each stage. 

Previous notice for supplies should be given to the • 
Political Agent, Sibi, for places between Sibi and Khajuri 
inclusive), andfo#tfie Deputy Commissioner of Ddra Ghdzi 
Khan for the other stages. 

An alternative route, which lies in comparatively more 
populated and better cultivated country, would be from 
L*\hni to Phuleji (Kaheri village, c 16 miles), Shdhpur (Bugti 
Levy Post and a Saiad village, c 24 miles), Shahr Karam 
Khdn in the Nasirdbad tahsil (c 18 miles), Sanari Levy Post in 
Nasirdbdd (c 19 miles), Malguzdr (1 c 15 miles), a village in 
Nasirdbad, Puchdr Adya (c 20 miles), a village in^the 
Kashmor circle of the Jacobdbdd District, Shdhwdli (c 18 
miles), a Mazdri village in the Dera Ghdzi Khdn District 
and Rojhdn (<? 18 miles). The total distance from Lahri to 
Rojhdn being about 148 miles. 
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ROUTE V.— SIBI-KAHAN-KOHLU ROUTE. 


Sis g c ! 


Acco m modat ion 
for travellers. 


Remarks and side-paths* 


Sibi, R.S., 
T., P.O. ( 

Mall, L.P ... 


Tratdni 


Dak Bunga- 
low, 2 Se- 
rais. 


Naldaff 


Kahiin 


Unmetalled road from Sibi to 
Mall. For side-paths, see 
route No. III. 

The path to Tratini lies through 
a sandy plain, the camping 
ground being in Dombki limits. 
Water from stream plentiful, 
but brackish. Fuel and grass 
obtainable if previous notice 
is given. A halt may be made 
if necessary at Gazi (c 12 miles) 
from Mail. 1 r 

The path lies along the bed of 
! the Soren Kaur (Ganddr in 
i map). M&ii is in the country 
I of the Ghazani Marris. Water 
brackislj. 

iThe path now runs through«hiI^v 
! country. At about a mile from 
Mt$h» the Gandar Wad pass 
(about £ mile in length) is cross- 
| ed and about 9 miles further 
on the Taimiir Pul. Water 
• good. Fuel and grass obtain- 
| able. 

I Path through hilly country. The 
I Hotdni Kotal (pass), which is 
about ij miles in length, is 
! passed at about 3 miles from 
| D£hu. Water from stream 
brackish. 

!The path for about 3 miles runs 
along the bed of the Saro Rod 
and then for about 7 miles 
over undulating ground. Ka- 
hiin is the head-quarters of the 
Marri chief, and contains seve- 
ral shops at which ordinary na- 
tive provisions are obtainable. 
S Water from springs good . 
i (a) A path from Kahdn to La* 
I hri via«*S 4 rtdf, see route 
No. III. (*) Path to Bdbar 
! Kach Railway station, see 
1 route No. I. 
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ROUTE V.— SIBI-KAHAN-KOHLU ROUTE. — concluded. 



0 

^ e 

r 


• 

Stages. 

'O (A 

S 0 

Eg • 

$1 « 

cUZlS 

IS 

•Is 

|l 

Accommodation 
for travellers. 

• » 

Remarks and sidt-pathx. • 


s 

H.E 



Kaur A n i 

c 9 

1 

96 


• 

The Do*Jhamak*Kotal (pass) is 

Awarani. 

// 

k 

fj 

V 

i 


crossed at about 4 miles from 
Kahdn. Both sides of the Ko- 
tal are steep and stony, and in 
their present condition ( I 9°S) 
are difficult for laden camels. 






Water from Sor£n Kauc brack- 
ish. Grass and fuel obtain- 
able. fa) A hill path leads 
from Kaurdni Awardni to Tri- 
man ( c 12 miles) and Vitdkri 
(c 23 miles). * 

ft 

> 1 

/ 

, 

Dhil; 

c 14 

I 10 


The Makhmdr hill torrent is 

. j 


j 

crossed se\eral times. Water 

K 

* 1 


1 

from Makhmdr brackish. 

/ 




j Fuel and grass obtainable. 

Mr 

C 12 

122 

1 - ... 

*The path lies along the Makhmdr 

/ ; 



r 

stream for about 9 miles when 


• 


the Phazal Chil pass is cross- 

'• • 




ed. Water from Domak stream 

! 




good. Grass and fuel 
obtainable. 

Kohlu, L. P.J 

c 16 

•38 

Rest-house. 1 

The Bor pass, which is steep and 

T., P. O., 



ston} r , is crossed about J mile 

Head, j 




from Bor. The rest of the 

quart e r s 




road runs over the Kohlu 

of the Ko- 

i 



plain ( pat ) and is level and 

hlu Sub- 




easy. After heavy rain the 

tahsU. 

1 


j 

i i 

ground near Kohlu is impaas- 
1 able. • 


General Description. 

The distance from Sibi to Kahdn is about 87 miles and to 
Kohlu about 138 miles. The path for the greater part lies 
through hilly and stony country. It is rough and dTfficult, 
but is practicable for laden camels. The Do-Jhamak and 
Bor passes are especially steep and difficult. Sibi ^nd 
Mall lie in the Sibi tahsil, Tratdni belongs to the Dombkis, 
and the country between Mdhi and Bor is in the Marri 
Tribal Area. Fuel and grass are generally procurable 
locally* but for other supplies previous notice should be 
giveri to the Political Agent, Sibi, 
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Stbl District 


ROUTE VI.-HARNAI-LORALAI ROUTE. 


Stages. 

< 

Intermediate 
distances in 
miles. 

Total distances! 
in miles. « 1 

Accom modation 
for travellers. 

Remarks and bide-paths. 

Harnai, L.P, 
R. S., T , ! 
P. O. 

* 

c 

Rest-house, 
DAk Bun- 
galow. Se- 
rai. 


Tor Khan, 
L. P. 

IlJ 

11 i 

D A k 
Bungalow, 
Bardas h t 
Khana. 

The road crosses the Harnai 
stream and runs through Meh- 
rab Tangi. 

Rezgai L.P. 

t 

1 5l 

26 5 

Rest-house. 

• 

The road goes through the Dil- 
kuna gorge and over the Ush- 
ghAra, where there is a Bar- 
dasht Khana (mile 24 ^). 

SmAllan 

9l 

353 

D&k Bunga- 
low, Dha- 
ram sala, 
Serai. 

Cart road from SmAllan to Ziarat, 
40 j miles. St-efcoute No. II. 

SanjAwi, L. 
P.,T.,P.O. 
Head 
quart e r s 
of Sanja- 
wi S u b- 
tahsil. 

2 

373 

CivilOfficer's 
quar t e r s 
in the fort, 
where the 
tahsil is 
also locat- 
ed. 

Cart road to Duki. 

Loralai, L. 
P.,T„ P. 
O. Head- 
quarters 
of the Lo-| 
ralai Dis- 
trict. 

i7i 

1 

i 

i 

55 

IDAk Bunga- 
low. 

I 

T 

i 

The InzargbAt Levy Post is 6 J 
miles from SanjAwi. 

' 

i 



General Description. 

This road, which is maintained by the M. W. Department, 
is metalled and bridged and fit for carts. There is also a 
daily tqnga service between Harnai and Loralai. Havnai 
and Tor Khin lie in the Shdhrig Tahsil of the Sibi District, 
and R£zgai, SmAllan and SanjAwi in the Sanjdwi tahsil of 
the Loralai District. Ordinary native provisions and 
fodder are procurable at all stages except Rdzgai, where 
there is no village or shop. For supplies in larger quantities 
previous notice should be given to the Tahsildars concerned 
through their Political Agents. Water is good and abund- 
ant at all places except Rdzgai, where supply fs limited. 
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5 1 


ROUTE VII.— DERA BUGTI- JACOB AB AD. SIND. 


Stage*. . 



a 


0> 

u 


It ,5 
*9 M 

a 

<b 

Accommoda- 

01 u 
c u 

Mi 

tion for 

latere 

distan 

miles- 

31 

£.s 

travellers. 


Remarks and side-paths. 


Bugti DAra 25 25 

to Gandoi. 


GoranAri .. *25* 50 


Bahadurpur, 18 
Sind. 


10 


68 

j* 


Drinking water is obtainable 
from kacha wells made in the 
bed of the Gandoi Nain. No 
accommodation for travellers. 
There is a bania’s s*hop and 
ordinary supplies are procur- 
able in small quantities. For 
supplies in larger quantities, 
notice should be given to the 
Bu^ti chief through the Politi- 
cal Agent, Sibi. 

Drinking water obtainable from 
! a pacca well. There is a small 
j rest-house and a bania's shop 
1 in the neighbouring village (2 
! miles distant). Ordinary sup- 
j plies are procurable in small 
! quantities. For supplies in 
larger quantities, notice should 
be given to the Tahsfldar, 
NasirAbAd. 

Sind. 


JacobAbAd, 

Sind. 
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£lbl District, 


1 ROUTE VIII.— LASHKAR KHAN KOT-MALGUZAR. 


Stage*. 

Intermediate • 
distances if 
miles. 

T" 

c 

3 

Ji 

£ 

0.5 

iH 

Accommoda- 
tion for 
traveller*. 

Remarks and side-paths. 

Lash kar 
Khan Kot, 
west 0 f 
TahsU to 
Jangdost. 

C T 5 

15 

1 

| 

i 

1 

t 

j 

No water and no local supplies. 
Notice for requirements should 
be issued to the TahsildAr, 
Nasir^bdd. 

Usta 

c 14 

i 

29 


Water obtainable from the Be- 
gdri canal and wells. No 
accommodation for travellers. 
Small bazar at which supplies 
in small quantified can be pro- 
cured. 

Rojhan 

c 14 

43 


Water from pucca well. No 
accommodation for travellers. 
Two banias' shops at which 
ordinary supplies can be 
obtained. 

Nasir&bcid... 

C *3 

5 ^ 


Head-quarters of NasirAbAd 
Sub-division. Water from 

pucca well. No accommoda- 
tion for travellers. All ordi- 
nary supplies can be obtained 
in small bazar. 

Ahmadpur 
Hambi 
Sanarl, Sind 

12 

12 

8 

68 j 

80 V 
88) 

1 

.... } 

Rest-houses at each stage ; sup- 
plies in small quantities pro- 
curable. 

Malguzar ... 

(i 

16 

i 

! 

104 


No accommodation for travel- 
lers. Water during the hot 
weather obtainable from the 
Rdjwah canal. In cold wea- 
ther no good drinking water 
nearer than four miles. Three 
banias' shoffi, at which ordi* 
nary supplies can be obtained. 

A. 
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TABLE XII.— TRAVELLERS’ BUNGALOWS. * 

* • * 

There are three kir^ls of travellers’ bungalows, in the 

District, namely, (i) ddk bungalows, (2) rest-houses, and (3) 

Political bungalows and Civil and Public Works Inspection 
bungalows. The standing orders relating to them (1905) 
are reproduced briefly below. 

No permission is requiredfor the occupation of ddk bunga- Ddk 
lows and rest-houses. All Government servants, Euro- and^est-" 
pean and Indian, drawing Rs. 100 per mensem and over, ndib houses ' 
tahsilddrs, European and native private gentlemen, native 
commissioned officers and European clerks are entitled to 
shelter. Other Government servants in superior service 
drawing less than Rs. 100 per mensem, as well as European * 
soldiers, ate Entitled to shelter in a special room *et apart 
in the compound. Sepoys, police menials and native travel- 
lers, other than those mentioned above, are entitled to ac- 
commodation, free of charge, in the shelters attached to the 
flut-houses. The charge is Re. 1 and annas 8 respectively 
for each person occupying a ddk bungalow or rest-house 
for every 24 hours or part thereof. Servants of such 
persons are entitled to accommodation in the out- 
houses free of extra charge. Each person occupying the 
special room in a ddk bungalow already referred to is re- 
quired to pay Ans. 2 and in a rest-house An. 1 for the same 
period. There is no limit to the period of occupation. 

Food is supplied in the dak bungalows at the rates laid down 
in the tariff hung up in the rooms, unless terms are specially 
agreed upon. The Khdnsamah of the bungalow, if required, 
also cooks provisions furnished by travellers, the £ harge for 
cooking including firewood being As. 8 per day for each 
person. 

Travellers halting in the rest-houses have to make their 
own arrangements for supplies and for cooking, but where 
possible the chaukiddr or Levy man iq charge provides on 
pfayment, wood, bhtlsa , &c. 
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Political 

bungalows 

and Civil 

and Public 

Works 

Inspection 

bungalows. 


BaluchistAn Distri ct Sibi District* 

' Gaze tteer Series * 

Political bungalows and Civil and Public Works Inspec- 
tion bungafpws are* houses specially reserved for depart- 
mental officers on tour. The gazetted officers of the depart- 
ment, to which the bungalow belongs, have prior claims to 
accommodation in the order of their seniority, but, subject 
to this rule, the officer in charge of an Inspection bungalow 
can lend it without payment to any gazetted officer of any 
Government department travelling on duty. Officers in 
charge of bungalows are also authorised to permit non-offi- 
cials and officials not travelling on duty to occupy Inspection 
bungalows, when available, for a period not exceeding seven 
days. 



TABLE XII. -TRAVELLERS 1 BUNGALOWS. 

■R. H. = Rest House ; D. B.=Dak Bungalow ; R, Revenue Inspection House ; P. VV. I. B. - Public Works 

Inspection Bungalow. 
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TABLE XIII, — CIVIL SUITS DISPOSED OP DURING THE TWELVE ^EARS ENDING WITH MARCH 31, 1905. 




















01 



Note * — The figures under “ District Totals/' ** District Judge ” and Sub- Divisional Courts' 1 from 1S93-4 to 1902-3, 
represent the old District of Thai Chotteli, 
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TABLE XIII.— CIVIL SUITS DISPOSED OF DURING THE SEVEN 
YEARS ENDING WITH MARCH 3 r, 1912. 


Number of cases disposed of during 


■g 


t 

< 

c 

Court. 

Nature of cases. 

District 

Totals. 

# 

* 

1 Total ... ... 

J Original 

i j Appellate 

i ( Execution of decrees.. 

District 

Judge. 

! f Total 

|J Original 

J Appellate 

( Execution of decrees... 

Sub- 

Divisional 

Courts. 

• 

j Total 

J Original 

1 Appellate 

( Execution of decrees... 


I l ? 


I I 


Tahsils ( Total 

Courts , - Original 
Total. I Execution of decrees 


S ffi B '! Original "" C " 
w * I Execution of decrees., 


i Total 

Sibi tahsil. < Original 

I Execution of decrees. 


Kohlu ( 

tahsfl 1 Original 

I Execution of decrees.. 


NasirAbAd 


tahsfl I A Original 

f Execution of decrees. 













District of Thai Chotiali, 
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Sibi District. 
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TABLE XVI. 


Registration Work. 



68 


BALU CHI6TAN DISTRICT 

Gazetteer Series. 

TABLE XVI.— REGISTRATION WORK 






69 


51 bi District* 

- 

DONE DURING THE YEARS 1893-94 to 1904-05. 

! SIBI TAHSIL. ' I KOHLU TAHSiL. | NASIrAbAD TAHSfL. 
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TABLE XVI.— REGISTRATION WORK 


YEARS. 


« 

SIBI DISTRICT. 


Documents 

REGISTERED. 



a 

S 


bs i 

4 

3 



H 


si 

3 



SHAhRIG TAHSIL. 


Documkntks j a 

R BO 1ST RED. I S 

to 
1 o 

i *3 

j Optional. | 



Total expenditure* 















B A LUCHIS T AN D I STRICT. 

Gazetteer Series. 
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Sibi District. 


1 


rTABLE XVII.— REVENUE RECEIPTS FOR THE YEARS 
1897-98 TO 1904-05. ‘ 


p 

Total re- 





Year A 

venue 
from all 

Land 

revenue. 

Excise. 

Stamps. 

Other 

sources. 


source**. 






Sibi District ( c ) — 


Rs. 

Rs. , 

Rs. 

1 

Rs. i 

Rs. 

1897-98 ... 

... 

2 , 21,622 

1 , 82,481 

16,063 

8,687 

14,391 

1898-99 

... 

1 , 72,076 

1 , 35 , 664 ' 

13,360 

9 , 108 i 

13,954 

1899-1900 

... 

1 , 40,170 

1 , 06,828 

10,485 

10,5301 

12,327 

1900-01 

... 

1 , 70 , 736 : 

, 41,612 

11,485 

7.9801 

9,659 

1901-02 

Average for quinquennial 

1 , 63,795 

1 , 24,431 

9,587 

7,795 

11,982 

period ... 

... 

1,71,680 

1,38,204 

> 2 , 194 

12,899! 

8,820 

12,462 

1902-03 

... 

1,62,84! 

*> 3 ** 5*5 

1,96,932 

8,499! 

7 * 6 4 o| 

9,928 

1903-04 


2,33,002 

2,98,623 

15,498 

12,932 

1904-05 ... ... 

rj. Shdbrig tahsil— 

... 

2 , 37.957 

25,288 

1 1 » 54 2 ; 

23,836 

« 1897-98 

• «» 

35.394 

30,632 

2,098 

1,466 

1,198 

1898-99 

... 

‘ 39,109 

34,840 

i ,735 

',384 

V 91 

i, 34 ° 

1899-1900 

... 

32,635 

? 9.363 

i,i 3 * 

757 

1900-01 

... 

29,858 

26,051 

1,573 

1**242 

990 

1901-02 

Average for quinquennial 

35,89° 

3 0 . 58 l 

*.275 

963 

3 , 07 * 

period 

... 

34,577 

30* 2 94 

1,613 

1.199 

'.47 '• 

1902-03 ••• ••• 

... 

3 2 -339 

28,151 

1,346 

',074 

895 

1,76s 

1 903'04 


32,819 

28,872 

* 34 

3.018 

1904-05 

2. Sibi tahsil — 


33,958 

27 . 332 , 

4 * 34 1 

1 * 1 33 

•,'52 

1897-98 

... 

1,78,102 

1 , 43,798 

* 3»965 

7,221 

13,118 

1898-99 

... 

1 , 18,352 

86,899 

11,615 

7 , 9 ' + 

11,924 

1&99-1900 

... 

1 , 03,137 

73 , 5 n 

9,101 

9.399 

11,126 

8 , 4 8 5 

1900-01 

... 

1 , 34,039 

»,o8,oo6 

9 , 9 *o 

6,738 

1901-02 ... 

Average for quinquennial 

1 »° 5>547 

81 ,897 

8,312 

6,832 

8,506 

.period 

... 

1,27,836 

99,002 

10,581 

7,621 

10:632 

1902-03 

... 

r ,16,800 

90,339 

**,553 

* 3,693 

7.425 

7*483 

1903-04 

... 

1,40,989 

1,11,471, 

6,669 

9,156 

1904-05 ... 

3. Koblu tahsil — 

« 

81,457 

42,808 

* 3 , 29 * 

6,954 

18,404 

I 897-98 

... 

8,126 

8,051 

a 

u 

75 

189899 

... 

14,615 

* 3.925 

a 

a 

690 

1899-1900 

• • • 

4*398 

3,954 

a 

a 

444 

1900*01 ... ... 

• M 

6.839 

' 6,655, 

a 

a 

i8 4 

1901-02 

Average for quinquennial 

12,358 

1 1 f , 953 

1 

a 

a 

405 

period 

... 

9,267 

8,908 

a 

a 

369 

1902*03 ••• ••• 

... 

13.702 

13,025 

a 

u 

677 

1 903*®4 

... 

14*678 

1 * 4 ** 54 , 

a 

7 * 

453 

1904-05 

4, Nasfrdbdd tahsil— 

... 

13,07c 

► 12)1 22^ 

6c 

» *73 

7*5 

1903-04 ... 

... 

44*518 

» 42,435 

1,7^* 

5 

305 

1904-05 

•• 

1,70,138 

1 *, 55*695 

7 * 59 * 

i 3,282 

3,565 


See note on opposite page, 
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a Included in the account of the Bdrkhdn tahsil. Separate 
figures not available. • 

b The receipts on account of country liquor and intoxicating 
drugs included in the account of Sibi tahsil. • 

c The statement does not include the following suqps credited 
into the Quetta Treasury, which could not be distributed over the 
various tahsils 



Total. 

Assessed 

taxes. 

Miscel- 

laneous. 

Civil 

works 


Us. 

Rs. • 

Rs. 

Rs. 

1897-98 

468 

• •• 

468 

... 

189899 

3,420 

*>753 

128 

*>539 

M46 

1899-1900 

0,520 

'.»73 

201 

1900*01 

3*677 

2,107 

IO 

1,560 

1901-02 

3»5 2 ° 

2,009 

201 

1,310 

1902*03 

2,270 

2,040 

236 

... 
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Bal uchistan District. Sibi District* 

Gazetteer Series. 

6 TABLE XVII. — REVENUE RECEIPTS FOR THE YEARS 
' 1905-06 TO 1911-12. 






BaluchistAn District. 
Gazetteer Series. 


51bl District* 


TABLE XVII.— REVENUE RECEIPTS FOR THE YEARS 

# • 

1905-06 TO 1911*12. # # 


Years. 

Total 
revenue 
from all 
sources. 

Land 

revenue. 

Excise. 

• 

• 

Stamps. 

Other 

sources. 


Rs. 

Rs. 

Rs. 

Rs. { 

Rs. 

Average for quinquennial 
period ... ... 

1907- 08 

1908- 09 

1909- 10 ... ... 

1910- 11 

1911- 12 




j 


Average for quinquennial 

period 

4. NasfrdbAd # T iksll — 

1905- 06 

1906- 07 


• 


1 

1 

\ 


Average for quinquennial 

period 

1907-08 *..• 

• • 1908-09 

1909- 10 

1910- 11 ... 

1911- 12 . 

j 

j 

1 

,1 

■! 

*i 

•I 

*! 



I 

1 

• 1 
j 

i 

1 

i 

1 

Average for quinquennia 
period 

i 

lj 

i 

1 






TABLE XVIII LAND REVENUE REALIZED IN’ KIND FROM PRINCIPAL CROPS DURING 

TIIE YEARS 1897-98 TO 1904-05. 
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Ba luchistan District. 51 b i District. 

G \z etteer Seri es . 




Sfaihrig Tabsil 


77 























TABLE XVIII.— LAND REVENUE REALIZED IN KIND FROM PRINCIPAL CROPS DURING 
• THE YEARS 1905 — 06 TO 1911—12. 


/V 


Baluchistan District 51b 1 District. 

~ Gazetteer Sbruss. 





>punuj^f 


< I *PP* j 

3J qoiqAV punttm j 
* j mkI o3ujo.\y - 



< ; nos 

£ I iptqAv \v punniu 
£ j Jod DJUJ oSlLKVVY 


•spunvjV | 



4 

K 


Quinquennial 

average 



TABLE XVIII. -LAND REVENUE REALIZED IN KIND FROM PRINCIPAL CROPS DURING 

THE YEARS 1905—06 TO 1911-12. 


HO 

Balu chistAn District 
Gazetteer Series. 




v ' )n l u A 

• 

>• 

w 

-3 

at 

< 

, *PI° 9 

ipiq.u punum 
jad ajwj dJSujdav 



•spunDJ\ 


. 1 

T 

•onjHA 


i i 

U i 

X 

CQ , 

•pi^s 

ip.qAV pun bui 

JAlI 3}K4 3J8BJ3AV 



>punu|fl 



| * >n I lf A 


Tobacco. 

j - P [o> 

j ipiq.w 11 ; pumrm ; 

| J3d 9)BJ*0SC43AV ; 



i ! 

j •apuilBM 

si 


! ’AnjL*\ 

O 

a 

Sarsiiaf 

■pios 

ipiqvi ju pun BLU 

aad ojuj oSbjoay 

oq 


^punuj^f 



•atiju \ 


Wheat. 

j Pios 

ipiqM ib punBiu 

I aad ojra .iSBanAV 



! ^ -spunBj^ 



•r 

b 



ct 

u 

> 



u 

« 

-r 

‘55 

J3 



H 


51 bi District. 



bo bo 

vo r-» <4 sn <?* « *1 <8 





I9II- 

uqueniiiaJ 


Sibi Tahsil 


Bal uchistAn District 51bi District. 

Gaz e tteer Seri es. 

- - — i 





average . 


BaluchistAn District 

- — < — — 

Gazetteer Series. 


TABLE XVIII.— LAND REVENUE REALIZED IN KIND FROM 
ENDING WITH MARCH 31ST, 1902, AND 

KHARIF 


Tahsll, <Ste. 

Vear. 

Maunds. 

j 

JuAr. 


" j 

4 1 

1 1 

1 1 

Mung. 


Average rate per 
inaund at which 

‘ 

Average rate per 
mauml at which 
sold. 

Value. 




1 

fcs, a. p.j 

Rs. 


Rs. a. p. 

Rs. 

Stbi District .. 

189- t 9« 

*0,647 

1 

1 T5 3 

4o,j69 

88 

407, 

J 55 

• 

i% 9*-99 

15.796 

120 

17.7H 

1.550 

1 is 

-.990, 


1899—1900 .. 

7.427 

2 7 1 

xS,i^8 

• 9 

3 8 n 

J2 


1900— or 

22,026! 

I 12 2 

58.831 

*7 

5 5 0 

86 


1901 — 02 

10,172 

r 5 6 

1 J,6f 8 

453 

2 is II 

I.J54 


Quinquennial average 

15,214 

I IX X 

25,761 

421 

248 

964 


19:2-03 

26,027 

1 6 XX 

* JM4 8 

1/95 

5 0 *0 

»•#» 


190J-04 

25,009 

? 8 6 

JM9° 

* M97 

276 

4.190 


1904—05 

6,876 

2 8 6 

10,544 

6 

200 

12 

ShAhrig Tahsil . . 

1897—98 

5 

280 

12 





1*98-99 

42 

1 4 0 

S 3 



J ’* 


1899—1900 .. 



- 



1 


190c— 01 

75 

1 11 it 

15c 





«90t— 02 

zcrj 

IOC 

20; 

t 




Quinquennial average 

6 $ 

I 3 5 

8c 

) . . 




1902 --oj 

W 

i 2 4 

*5< 

) .. 




1909—04 

.7*5 

1 3 3 

37 J 

■; •• 

2 15 ; 

t 


*904—05 

4 

20c 

9| 




• Miscellaneous crops contain bajrot, 
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SIM District. 


PRINCIPAL CROPS DURING THE QUINQUENNIAL PERIOD 
DURING 1902-0.3, 1903-04 AND 1904-05. t 

CROPS. 


Cotton. 

Karbi 

Shs4li. 

Makki. 

• Miscellaneous 
Crops. 


JZ 



S-f 






!r£ 



t«x 












L- 









0 15 






e> 5 s 






« * 



rt 

u rt 






g rt 



2 rt 



U '3 



TJ 



"3 



.. T3 



TJ 


31 

'3 

? e . 
6D3T3 


(T 

”3 

v e 
to 2 ■d 


T3 

« C . 

So “ >13 


30 

0 c 

■ 

(A 

•n 

lls 


3 

£ 

55 

2 go 

0 a * 

< 

ci 

J3 

"(5 

> 

C 

3 

rt 

2 go 

J) a ID 

< 

6 

0 

> 

a 

3 

rt 

S 

co 

u fi ^ 

> 

< 

y 

II 

I ^ 

2 go ! 

VCD 

< 

! Value 

1 

I 

s 

sis 

< 

1 Value 



Rs.a. 

p- 

Rs. 


R>4. 

a. 

p.j 

1 

Rs 1 

1 

!*. 

1 

a. 

p-. 

1 

R- 1 

iRs.a. 

i 

p -i 

Rs. 

| 

1 

Rs. | 

Rs. 

SO 

1 1: 

9 

9* 

20,783 

O 

c 

9: 

“7* 

..1 

1 



•i 

•• 1 

27 ! 

2 8 

o' 

fi 7j 

*53! 

.. | 

>55 

16 

I s 

0 

35 

15,868 

0 

0 

1 

9 

74J 

750; 

0 14 

6 

I 

68ij 

26 

I 5 

6 

1 

m \ - 

*295 

6 } 

2 10 

0 

iee 

• 7-5»J 

0 

0 

,0 

378 

549| 

2 

3 

1 

1 

1 ,K,o 

5 i 

2 0 

0, 

9j 

5.: . ! 

161 

36 S 

* 0 

3 

5S4 

.2,184 

0 

0 

xo 

I.iqj 

695! 

j 

I 

7 

X 

1,004! 

2, 

2 15 

6 

7 

356' - 

656 

4* 

»I4 

6 

9i 

IOJ76 

0 

0 

J; 

490 

462 

0 

10 

0 

z8 9 j 

4 *! 

x 4 

6 

54 

3°9 { ■ ■ 

1 

486 

I1J* 1 II 

11 

.97 

X5.J59 

0 

0 

9 

737 

49,; 

I 

4 

0 ; 

014; 

20 

X II 

2 

34 

3 10! .. 

391 

I0 5 

4 5 

0 

*44 

*6.335 

«b 

1 

o 1 

i,7c6: d94 

I 

4 

-J 
* 1 

8781 

S \ 

I 9 

9 

58 

S,9| 


929 

Il8 

X 10 

f 1 

«9S 

•25,5C4 

0 

I 

o 1 

1 

1,631! 521 

I 

5 

11 

7*4 

46’ 

1 8 

8 

7i 

m 


33° 

109 

3 0 

0 

»• 

7,059 

0 

I 

1 

0 

444 

3 

I 

3 

0 

4 

14! 

2 6 

10 

J ‘ 

19 


33 




; .. 

5 

0 

1 

0, 





1 

. 1 

27 

z 8 

0 

; 6? 

" 






i 

4* 

0 

0 

6 ! 

1 





i 

26 

I 5 

6 ! x 


- 


» 

- 


s . 

f ( 

0 

c 

4 


Q 

1 

a 

oi 

J 3 5 

2 O 

0 

j " 

1* : 

i ’ l 



i 

i 


1 •• 

77 

0 

0 

7| 

3 


) 


i 


1 

* 15 

6 

7 

* 


4 

• / 

.. 

1 


! ^ 

249 

c 

0 

6! 

1 

8 

" 

1 

! 

1 


1 

1 

1 

'4 

4S ! 

X 4 

6] 54 

! 




1 .. 


j 

76 

c 

0 

si 

2 

2 

! 

8 

oi 

3 

20 

I 11 

2 

' 34* •• 




i 


j .. 

175 

0 

0 

6 I 

6 

" 



1 

1 


36 

X 0 

9 

' S»J *• 

1 






1 

37* 

0 

0 

6 I 

12 

1 





46 

x 8 

a 

; 7I ! 29 


33 


1 


1 •• 

18 

0 

I 

9! 

2 

1 




•• 

14 

* 6 

*0; 3 a\ • • 


•• 


china, ind kangni in the Shjihrig tahsil. 



Baluchistan District 


Gazetteer Series. 


TABLE XVIII. — LAND REVENUE REALIZED IN KIND FROM 
ENDING WITH MARCH 31ST, 1902, AND 

KRAR 1 F 



Ju.tr. 



Mung. 


1 

Tahsil, Ac. ' Yeai. ■ 

, * I 

i 

1 J 

! 

1 

i ll 
\ ^ 

l IOC. 

Ji [ Ui 3 -3 

i 111 
£ !< 

i 

; 

1 

j i 

; i 

1 

1 

j 

i 

. 

r , 

” 

c 

0 ! 

0 ! 

55 

t-x 

^ : 
0; " 1 

S« ! 

0 c . ! 
M 3-0 
rt rt — , 

t £ £ ! 

< i 

6 

*d 

> 

i 

i 

Rs, a p.l 

Rs. 

i 

Rs. a. p. 

Rs. 

j 

Sibil ahsil .. .J i 897 “^ s 

20,121 1 15 5 

50 .. 94 

86 

4 1 0 

3 4 * 

! 1898—09 

15,698 1 2 0 

17.649 

i, 5 ic 

1 i 5 

2.9^ 

j 1899-1900 .. 

7,17* 3 7 1 

r, s 16 

<! 

3 6 0 

21 

j 2900 01 

21,176 1 12 5 

17191 

14 

3 8 0 

49 

1 

I9C 1—02 

9 JW 4 [ i 5 7 

ij.jso 

451 

3 c o 

I. 55 2 

'Quinquennial Average . 

14,811 1 11 1 

■ 25,086 

417 

246 

95 a 

1902—03 

24.9(1 1 5 n 

| 15,909 

L o 94 

1 0 

5 . 94 s 

1901-04 

25,02* 180! 17 .°°1 

1.696 

2 7 6 

1 

4,188 

1904-Oj 

1 

6.818 1 8 7 

j 10,459 

5S 

226' 

10 

Kohlu .. ! 1897-98 

.21 I 1C t 

| S6l 

1 

! 2 ; 

8 0 a 

7 

| 1898 -0, 

56, 1 9 0 

89 


5 0 0 

2 

1899-1900 .. 

253, 280 

0 Si 

3 

4 0 0 

II 

, 1900-01 

77 5 1 1 ix 0, 1,308 

11 

2 12 0 

17 

j lf'01-0Z 

8i 1 0 c 

' 81 

1 

1 

I 12 0 

2 

j Quinquennial Average . . 

U 7 1 12 1 

I 

: 5*55 

4] 

3 c 0 

12 

1 I?C2-C3 

925 1 6 0, 1,272 

2 

230 

5 

1901-04 

480 1 4 0 

Co 

l 

1 

i 8 o 

1 

j 2904—05 

48 l 5 6j 64 j 1 

2 4 0 

2 


• Miscellaneous crops contain bdjra, til, moth, 
Miscellaneous crops contain bojtn, china) 




Slbt District 


PRINCIPAL CROPS DURING THE QUINQUENNIAL PERIOD 
DURING 1902-03, 1903-04 AND 1904-05 —contd. . 

CROPS. 



Cotton. 


Karhi 



Shal. 



Makki. 


'* Misuelln^i 
j Crop'*. 

ecus 

'J 

c 

3 

0 ' 

2 * 

“O 

S 5 £ 

■r* 

1 

i 

1 

-> 

U #- 
: ^ 

* u rt 

* ! o'? 

■§ ! 

3 : 
s 1 * 

1 

1 

; > 

1 

1 

IT 

"3 

C 

s 

s 

1 u -c 

« 5 
j 5 * 

! 1 ? iH 

! £ " c 

; 4 » s * 

' 

i 

i 

j 

i i 
! ,** 

> 

1 r. 

"3 

C 

2 

« 

; 

Average rate per 
maimd at which 
sold. 

1 

i 

i 

d 

l m js 
! Jrt 
■ > 

! - 
1 

j 

in 

■3 

J 

-£ 
t/ ~ 

2 rt 
v! 

h p 0 

0 C y 

< 

0 

ts 

> 
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R 4 *. a. p. 

Rs. 


Rs. a.p. 

Rs. 


Rs. 

R " 


Rs 
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50 

» 72 -> 

91 
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• • 
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36 
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1 
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' 1 ° 
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■* 

21 3 

i 
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?<)i 




771, 0 2 D 

1 
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3 

1 c 0 

3 
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1 18 

•• ! 

M 7 


" 1 


67 C 2 0 

8 1 

j 
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•• 

•• 

.. ! 


•* 

12 
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16 


coriander seeds and masur in the Sibi tahstl. 
mra and math in the Kohlu tahsi'l. 


TABLE XVII!.— LAND REVENUE REALIZED IN KIND FROM PRINCIPAL CROPS IN SIBI DISTRICT DURING 
THE QUIN QUENNIAL PERIOD ENDING WITH 3!ST MARCH 1902 AND DURING 1902-03, 1903-04, 1904.-05. ’ 

KHAR1F CROPS. 


B aluch i stAh D istrict. 86 AIM District, 

Gazetteer Series. 
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Miscellaneous crops contain bajra in the NaMrAbdd tahsil. 








TABLE XVIII. - LAND REVENUE REALIZED IN KIND FROM THE PRINCIPAL CROPS 

DURING 1905-06 TO 1911-12. 
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and to the suspension of certain items of Revenue. 
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(Average for quinquennial period 
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Note i. -The Excise Revenue foi items 3 to 5 in column r for the years 19,2-03 to X904-C5 includes 
Note 2.— Shops were located for the sale of country liquors, opium, 
Sibi tahstl at Sibi town, Khdjak, Kurk, 
Shahrig tahsil at Ilarnai, Nasak, ShAhrig, Khost, 
Naslrabad tahsil at Jhatpat, Temple dera, Nuttall, Bcllpat, Lindsay, Mithri, 
«• Note 3.— The figures fot the years 1889-90 to I9C2-0; are lor the old Thai CbotiAli 
Note 4. ~ Excise revenue docs not include realizations 
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not available, 

Rs. 4,460*11-2, 2,782 and 4,188-147 respectively! realized as duty in the Sibi bonded warehouse 
poppy heads and drugs at the following places during 1904-05: in the 
Gulushahr, Narigorge, HAbar Kach ; in the 
Diigi, MAngi, Each, Ziarat, TorkbAn, Spfntangi ; in the 

NasirAbAd Gandakha, Goth, Dur Muhammad, Us la, Sohbatpur and Manjhipur. 

District and those for 190J-C4 and I904-05 are foe the new Sibi District, 
from fines and forfeitures under the Excise Act. 
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TABLE XXI.— INCOME AND EXPENDITURE OF LOCAL FUNDS. 
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of the very lowest tribes,) for the paymqpt of a 
sacrificial fee.® 

2. A^s to its defeasiblones^. — Of t^e slave bom, of 
those acquired by purchase, by gift, or by inheritance, 
the servitude is permanent and hereditary, releasable 
by emancipation, or death only, the latter not btfing by 
the act of the slave; fa, where it is, the suicide, accord- 
ing to the religious notions of the Natives, remains the 
slave of the same master in another birth ; (2) a fancy, 
that may serve to illustrate his hopeless condition in 
this life, from which, as it appears, he cai\by no means 
of his own escape. To this, however, tjiere is an excep- 
tion, where the life of the*master, being in imminent 
peril, *is saved by his slave; but with this qualification, 
thdt, to render such service *a title to release, the’exer- 
tion for the purpose must have been at the risk of the 
slave’s own ; for otherwise, it would be But in course, 
that he should do everything iff his pywerto save his 
master’s being in danger,® Another exception is, 
where the owner, cohabiting witlt his slave girl, she 
bears him a son, he* not having at the time any other, 
legitimate or adopted; in which case, she and her issue 
are enfranchised:® — 5nd a humane provision denies to 
him, except in distress,. tlje 'right to disjrcu& of his 
female slave to another, she resistingj^^^i, Unless 
' she have forfeited the benefit ofiit ^^vw l^m ness.® 

* » 4 

(1) 2, Dig., 233. 

* ’(2) 2, Dig., 232. 

(3) Nareda, 2, Dig.,*2;4t.'3S^tfjqnyAWalcya, Id., 243. *" ‘ 

(4) Catyayana, 2, Dig., 3 fm 

Vid. taaf.^Datt. Mim-, aeckjLv, 75, et seq. , 

(5) Catyayana, 2, Dig,, 258, 25$. 
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It is to bp observe^, however, that, in support of these 
propositions, thqSouthern Pundits, Who have been Con- 
sulted upon thei|L, have no other authorities to refer to, 
than those furnished by J agannatha, which are princi- 
pally applicable to the Bengal Provinces; independent 
of whieh, it may be a question, whether, in the case of 
purchase, gift, or inheritance, tbe> permanency of the 
slavery so cheated, may not depend ontheoriginal con- 
dition of the particular slave, as having been one 
beyond redemption, or not : so as to resolve itself into 
the proposition, that the slaveby birth is the only irre- 
deemable one. Of the rest, the slavery is, by various 
means, defeasible, independent of the will of the 
owner ; the captive taken in war, the slave won at play 
and the one self-given, being redeemable, on finding 
a substi. f ute. (1) With regard to the slave for a stipu- 
lated time, hfe ceases to be so, on the term of his servi- 
tude expiring ; (2) 3 4 and he, whom love has enchained in 
a double captivity, becomes free again by discontinu- 
ing his commerce, and withdrawing from the object of 
his passion/ 0 ‘For the remaining ones, whose bonds are 
•* not permanent, they may recover their freedom by 
payment, where their servitude is for a debt, or fine ; 
"by compensation, where it ^as been for maintenance/ 0 
For, {hough the gains of a slave;, while he continues 
so, vest in his owns”; yet,- if he be incapable by other 
means of property applicable to his redemption, he 

(1) Narpda, 2, Dig., 246.— Daya Crama^angraha, ch. XII, sect. ii. 

(2) Nareda, 2, Dig., 245.— Id., p. 239. « . ; 

(3) Nareda, 2, Dig., 247. < 

(4) YajnyaL'alcya, 2, Dig., 245. — Nareda, 2, Dig-, 243, 245. 

Appeud. to ch. V, pp. 225 tt> 228.— 0, 



Chap. 5.] 


ON SLAVERY. 


107 

mayat all events be redeemed by tfie aid of fiends. 0 ’ 
The slave pledged for debt remains t the property of 
his original owner; redeemable till tjp time for pay- 
ment be passed, when the property is altered; becom- 
ing vested, ia the jmortgagee, in the natpre of a slave 
bought ; and, as such, irredeemable, if the title 
pledged was an absolute one. (2) While the servitude 
continues, a slave quitting his owner may be reclaim- 
ed ; (8) and a text of Menu* confined indeed to the 
Sudra, is considered as warranting the position, that a 
slave, emancipated by his master, received by another, 
and emancipated by him, may be re -seized by his 
former owner ; but this wopld be contrary to principle; 
and the fairer construction of it is the obvious one, that 
his. emancipation leaves hyn still a Sudra, liable of 
course to all the duties of his class, being essentially 
servile. (4) Th& form of manumission is, by the’ master 
taking a pot of water from his shoulder, and breaking 
it with appropriate ceremonies ; upon which the slave 
becomes free. (5) 

3. As to the dominion of the master ; first, over the 
property of the slave; it is certain that the^latter can 
acquire only for .the benefit of his master ; possessing his 
person, he possesses everything that can relat^ to it ; 
nor can the slave have any*property, that he cay call 
his own, but by his master’s consent. (6) Secondly, VitH 
regard to his person ; that the o*vner has the same 

. (1) Catyayana, 2, Dig., 252. — Colebr. on Obligations, p. 232. 

(2) Nareda, 2, Dig., 245.— Post, ApptJnd. to ch. V, p. 226. — C. 

(3) Nareda, 2, Dig., 237. — Post, Append, to ch. Y,*p, 229. — C. 

(4) Menu, VIII, 413, 414—2, Dig., 232, 238. 

(6) Nareda, 2, Dig., 248. ' , 

(6) Menu, Yllf, 416, 417.— Nareda, 2, Dig., 237, 249. 

1, Dig., 16. -Catyayana, 2, Id., 252. ' 
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power qf correcting his slave, that belongs to a master 
over his servant^ is iKiplied, for he is one of the most 
abject kind; and|R runaway Slave is l , eclaimable. (1) But, 
if a slavb pledged refhse to work, complaint should be 
made to his, owner, who must assign* the pledgee 
another ; such slave, while in the possession of the 
latter, not being liable to be beaten by hiin. (2) That the 
master has % power .over his. slave’s life, nowhere ap- 
pears ; and here, construing “ servant,” in the text 
cited from Menu, to comprehend slave, that great 
legislator and Sir William J ones are agreed that, in 
the exercise of such power over him, as bylaw he has, 
it is at his peril, if it be immoderate, according to the 
consequences that may ensue. (3) But, with the Excep- 
tion stated, it is competent to him to compel him* by 
force, not being excessive, to do wliateyer work he 
orders him ‘to perform ; in which consists mainly 
the difference between a slave and a servant/ 0 

(1) Nareda, 2, Dij*., 237. — Ante, HO. 

(2) Catyayana, 1, Dig., 153, and Comment. 

(3) Menu, 2, Dig., 209.— Sir W. Jones’.Chargc, June 10, 1780. 

.(4) Nj^eda, 2, Dig., 1222. — Vrihaspati, Id., 223. 
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CHAPTER. V*L 

ON INHERITANCE}. 

Having, in the preceding chapters, discussed, at a 
length sufficiently pfoportioned (it is hoped) to their 
importance, a variety of subjects,* all, in the primary 
view of them, distinct from those of Inheritance and. 
Contract , it becomes time now to enterupon the former 
of these two ; in doing which, it is to be remembered 
that the Hindus are a patriarchal people, many 
families often living together as one ; connected in 
blood, and united in .interests ; .with various relative 
dependents, to be provided for out of the aggregate 
fund ; but Subject always to separation* as well as to 
the exclusion of any one or more, from participation 
in the inheritance, for causes to be hereafter enume- 
rated. 

The inheritance having descended, si\ph union of in- 
terests, among families living together, ai\d carrying* 
on their transactions,in common, constitutes coparce-' 
nary, to which survivorship .attaches, differing in this* 
particular from coparcenary with us, and resembling 
rather joint tenancy ; so that, 911 the death of a llindu 
parcener, the succession to his rights, with exception 
of property separately acquired by him, vests in the 
’other remaining members, — his! sons, if he, leave any, 
representing him as to his undivided rights, while the 
females of his family continue to depend^on the aggre- 
gate fund, tifi Bn, partition takes place, \which may 
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never l^tppen. Eyut according to the law, as it prevails 
in Bengal, wheye an 1 undivided coparcener dies, leav- 
ing a childless "vyidow ; *his fehare dbes not vest in the 
surviving parceners, “but descends to his widow, as his 
heir ; (l) whereas, the, Mitacshara restricts her right of 
inheriting to the case of her husband so dying sepa- 
rated ; allowing her, where he dk^ undivided, a main- 
tenance onJy. (2) In every other case, universally, 
survivorship takes place, the remaining coparceners 
continuing to administer and enjoy the undivided pro- 
perty, as will.appear in the chapter on Partition. In 
the present, the.VIth, will be detailed succession to 
property, by Inheritance; to'be followed, in the Vllth, 

with an account of the disabilities that exclude from ; 

* » ' 

in the VUItlj, of the charges, to which it is liable : 
and, in the IXth, of the whole subject of partition ; — 
reserving for* the Xth, Succession to a widow, with 
other matters connected with the state of widowhood. 
These five chapters may be considered as exhibiting, 
in its fullest extenf, though by way of outline only, 
the Hindu laitf of Inheritance. To these will be sub- 
joined, foi'^easons to be assigned, a chapter (the Xlth) 
on the Testamentary power ; engrafted, as it has been 
By the Kang’s Courts, on the Native law of Succession, 
notwithstanding the fact conceded, that a Will is a 
mode of disposing of property, unknown to the Hindu 

1) Jim. yah., ch, XI, sect, i, 7, 14, 46, and notes. 

Beng. Rep., ante 1805, pp. 30, 48, 63, 91. 
i) Mit. on Inh., ch. II, sect, i, 20, note.— ^d., 3l, note, 

Beng. Rep., aqjte 1805, pp.16,^9, 66. 

Bombay ^tep., p. 241 , 

But seg upon this point, Append, to eh- VIII, p. 297.— & 
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law. w After whicb, it will remain t only to diecuss in 
a concluding one; (the XHth,) Ihe law of contracts ; 
being the second of the two ‘great subjects, specially 
reserved by the Rdyal Charters, to be adjudicated 
upon by flheif own* law, in all cases of thokind, arising 
in the King’s Courts, between native and native. 

To begin with the subject of the present chapter. 
So intimate by the Hindu law is the connexion be- 
tween the two subjects of partition in the life of the 
father, and inheritance upon his death, that they may 
be said almost to blend ; since, not only upon his de- 
mise, but upon his renunciation of worldly concerns, 
with a view to the ending his days in devotion, (2) or, 
after such an absence from his family as may justify the 
inference that, if not in fact dead, <:>> he has abdicated 
his temporal rights, <a) the latter, i. e., inheritance, in 
effect, by anticipation, as it were, attaches j as it does 
on his degradation for crime, unexpiated : (4) — the ma- 
terial difference between them, as concerns the objects, 
being, that, on partition by the father,, he has a dis- 
cretion with regard to property of his acquirement, in • 
contradistinction to what had descended, to divide it 
among his sons in such’ shares,as they may respectively^ 
merit, or as circumstances may dictate, exercising it’ 
always, not arbitrarily, or capriciously ; whereas what- 

(1) Note to 2, Dig., 616. 

. (2) Post, p. 176. 

(3) Post, p. 178. . 

(4) Post, p. 174, • 

[(a) The period of absence that raises the presumption of death is when, if the- 
absentee is not above 30*yeara when missing, he is unheard of foryO years ; if between 
30 and 0O> for 16 years ; and if above 00, for 12 years Str. Man, oh Hd. law, p. 303.] 
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ever bq^the nature of that of which he dies possessed, 
he has, according to tfhe doctrine of the Mitacshara, no 
power to regulate the succession, which the law, upon 
his death, vests equally in all. 

Sons . — In the series, then, of a Hindu’s heirs, the 
first, in order, is his male issue, legitimately born ; or, 
in its default, its substitute and" equivalent, a legally 
adopted son ; what constitutes for this purpose one 
legally born, or legally adopted, having already been 
shown, under the respective heads of Marriage 0 * and 
Adoption. (2) • By the ancient law> indeed, legitimacy, 
as well with reference to birth, as to filiation, had com- 
paratively a very wide meaning. To what extent, in 
a stricter, or looser spnse, it included sons substituted, 
may be seen the Appendix to a former chapter ; (3) 
and, with regard to issue, if comprehended that of mar- 
riages, (not now in use,) jn the direct order of the 
tribes, as well as of women espoused in any of the dis- 
approved forms of marriage ; such mixed and irregular 
progeny, though inferior in pretensions to the Aurasa , 
or legitimate son of a woman of the same class with 
' he? husbsthd, married in one of the approved forms, 
being so far legally born, as to be entitled to succeed, 
* in preference to a subsidiary son, of whatever descrip- 
tion 1 .^ Bht all such marriages having been long since 
forbidden, (5) (howso^vbr they may in some parts of In* 

dia still occur,) and, as between issue of the body, and 

«> 

(1) Ante, ch. II, p. 23? 

■(2) Ante, ch. IV, p. 62. 

(3) ^Post, Append, to eh. IV, p. ?12. 

'%4) t . Not© tf Mit. on In&i'vh- h 2, $nd Id., § 46 . 

0 ), 
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an adopted son, the law, as it respects inheritance, 
making no difference, excejpt tha,t the latter, being pro- 
vided as a substitute, tajies the entire estate only in 
default of the former, the subject will be treated with 
reference to the former only, namely, to issue* legally 
begotten ; the application holding good in general to 
both alike. The collective term issue comprehending 
not only as many spns as a* man may chance to leave 
behind him, but sons’ sons also, and the. sons of the 
latter, or great-grandsons/ 1 ^ it may be here remarked, 
that though, in former times, the eldest had his pri- 
vilege/^ the whole have, by the Hindu law, ever con- 
stituted but one hfiir ; (a) like heirs in gavelkind or the 
descent to females in default of heirs male, with us ; — 
and that the doctrine of representation obtaining in it, 
if the son have died yi the lifetime of his father, leav- 
ing a son, and that son also die, leaving one, ana then 
the great-grandfather dip, the great-grandson suc- 
ceeds, as his grandfather would have ‘done, had he 
survived ; and, according to the Vaijayanti, (a com- 
mentary on Vishnu,) the right of representation, in 
all these cases, vests, likewise in the widow : (3) but 
according to other. authorities, her claim, in such case, 
is to maintenance only, to be , supplied her by hey 
father-in-law, and, on his death, by his 
here, for a reason that will be presently giyen/ 5) the 
right of lineal reptesentatidh stops, unless tfiere have 


(1) Menu, cli. IX, 137.— Datt, Mim,, sect, 13, 

Yajuyawalcya, 3, Dig., 63. * 

(2) Post, p. 183. 

(3) Post, Append, to ch, VI, p. 234.— C. 

(4) . Post, Append, to ch. VI, p. 234, 235.— S. ♦ 

(5) Post, p. 117, , * 


[(a) But if such he tile custom of the country or family, oti eldest sou will me- 
oeed to the entire estate— (2, MjAj£rin. H. L,, 17) such custom having the pre- 
scriptive force of law if pral^jto^Quicing a long succession Stf anceators^I, Jtpr, " 
tit InhtriHw* fl. A * 

*. ■ ^ v 
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been an gbsence in^a distant country, in which case it 
extends beyond the fourth, t as far as the seventh de- 
gree ; (1) so that, supposingthe intermediate descendants 
tohave (ailed, anda son of the great-grandson to survive 
at the death of the proprietor, he would not inherit, as 
he would with us, but the widow of the deceased, the 
next in the series, would succeed in preference'; though, 
in the event of the great-grandson Surviving his ances- 
tor, and dying, the property so inherited by him would 
devolve upon his son, in consequence of its having 
vested in the father. Under the ancient law, the re- 
presentative differed, in one instance, from him whom 
ho represented ; dn that, if begotten by his uncle, 
according to a practice subsisting in early times,® he 
did not, though standingin the place of an eldest son, 
succeed to the privileges of one, but was entitled to an 
equal sh&re only with his cc-heirs.® But this, as most 
other anomalous modes of filiation, having, together 
with the rights of primogeniture, long since ceased,® 
it is sufficient to have alluded to the circumstance ; 
and, for the sake of clearness, and to avoid confusion, 
referring to thfc appropriate chapter for whatever re- 
gard^ffi&Sdopted son,® what follows will proceed 
upon 

himself from, and become independent of brothers, if 
he had any — in other words, of his having died divid- 
ed, or otherwise sole owner of what property he pos- 
sessed ; it being propbsed to exhibit the succession 

(1) Vrihaspati, 3, Dig., 441, 448. — Post, 178. 

(2) Ante* p. 26. <.• 

(3) Menu, ch. IX, 120, 121. 

(4) Ante, ch. IV, p. 62. /• 

[(a) Except in the^ase of regalities, &o.*- M.ootovjengadath»ll<uamy Monipar v, 
Toomhyatamy Stodgar and other).— Deo. of S, U.,l$4f, p. 27, and note, ante, p. 113.] 
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of heirs, commencing with an only syn, or a legpl repre- 
sentative of him, which is, the same thing ; in the dis- 
cussion of which,* some comparison will incidentally 
occur, between the* rules of inheritance according to 
the Engiishjaw, jmd those that govery it among the 
Hindus ; but as, among the latter, the distinction, as 
it prevails in ours, between real and personal property, 
does not for this purpose, in general, exist, <J) both 
species being, with them, descendible to the legal heirs, 
their law of inheritance, including what, with us, forays 
the law of administration, embraces in this respect, a 
wider field ; comprehending every possible claimant 
on the property of a person deceased, as well as every 
description of property, of which, during his life, he 
was seized or possessed. On the other hand, afe they 
apply to property, there is, in point ol* simplicity, no 
comparison between the two codes ; though it may be 
sometimes difficult, in th&t of ,the Hindus, to distin- 
guish between what it exacts, and what it recom- 
mends, and expects only : as neither is it easy always 
to extract, with correctness and certainty, amid- the 
involved and discordant reasonihgs of conigsepi&torg 
on the subject, what the law upon any given point 
actually' is, adverting ^moreover to the conflicting- 
doctrine of different schools / 21 To perforar wh^t 
would be requisite in these respects, effectually, as it 
would require the master-hand of a Jones, or a Cole- 
# brooke ; so will it be but very insufficiency supplied 
by the present irqperfect Essay, at something like 

(1) Note to Jim. Vah., ch. XI, sect, v, 36, 

Ante, ch. I, p. 3. # 

(2) Ante, Ptef., p. xxviii. 
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arrangement and ejucidation. Meanwhile, let the Eng- 
lish enquirer be encouraged in his investigations by the 
assurance that, in pursuing them, he is relieved from 
much o£ the toil inherent in the study of the correspond- 
ent branch unjler his own law, as arising* with refer- 
ence to«real property, from the division of inheritances 

into different kinds, and the distinction of estates, as 

• « 

regarding the quantity of interest taken in them, with 
the doctrine of estates in expectancy ; the whole of 
which together has, in the progress of centuries, given 
rise to a body of learning, in parts so nice and abstruse, 
and, upon the whole, so various and intricate, as to 
have occasioned often despair in the study of it ; a 
branch of learning, in fact, to be acquired and retain- 
ed, only by the most severe study, and uninterrupted 
practice., To return from this digression. 

Before the subject of the present chapter can be pro- 
perly understood, it is* necessary to recollect the doc- 
trine already alluded to, in treating on adoption, con- 
stituting, as has beeh observed by Sir William Jones, (1) 
the "key, to tlie* whole Indian law of inheritance, and 
W^ygll^with us, upon services to be performed by 

the heir ; — nob, however, upon feodal ofies to be ren- 
• * * 
dered to* a superior, but; lijte. frankalmoigne with us, 

upon Spiritual ones, to be conferred on the deceased, 
in extricating his spirit from its otherwise hopeless 
state, by a due discharge of his funeral rites. (2) Innu- 
merable are? the passages that have been collected from 
Hindu scripture, and heroic history, by writers on the 

(1) Note to 3, Dig., p. 63. , 

(2) Jim. Vab., ch. XI, sect, vi, 29. 

3, Dig./S6, 84, 491, 526, 623. 
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law. of the subject in question, in ,which benefits de- 
rived by the father, or other ancestor^ through the son, 
grandson, or greafc-grandson,«are stated as reasons for 
the preferable right of the lineal male heir, to a cer- 
tain extent, .before any other claimant. (4) This facul- 
ty is, however foreign in reality to inheritance, the 
assumption of which (according to a learned writer) 
is to be resorted to, ip order to give consistency to his 
rules ; 1 (2) and, how nicely the* series of heirs is in gene- 
ral adjusted, with reference to the degree of benefit 
which each is, in this way, supposed capable of pro- 
ducing, is worthy of remark ; the son’s preferable right 
resting on his presenting tjie greatest'number of bene- 
ficial offerings, (3) 4 while the same degree is attributable, 
in default of their respective fathers, to the grandson 
or great-grandson, that is, as far as the* fourth in de- 
scent, but not to any ulterior representative; — the fifth 
(says Menu) (4) not having any cpncern with the fune- 
ral cake ; which accounts for representation, for the 
purpose of inheritance, stopping with the great-grand- 
son ; while, upon this principal, ministering equally 
to the peace of their departed ancestor, if 
to an authority already cited) he lea,ve a son, and 
the son of another son, and .the son’s son of *a third - 
son, they take equal shares of his estate, beeausq 

(1) Menu, ch. IX, 137. 

(2) Mr. Colebrooke’s Preface, p. 2, to his translation of the 
• “ Treatises on the Hindu law.of Inheritance.” — See also 

Jim. Vah., ch.-XI, sect, vi, 31, 33. 1 

(3) Jim. Vah., ch! IV, sect, iii, 36. 

(4) Menu, ch. IX, 186, 187 ,*X.— Jim. Vah. ch. XI, sect, vi, 29, 31. 

Devala, 3,’ Dig., 10. S 
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* 

they coitfer the benefit equally/ 1 * This is the general, 
though not the sole and universal principle ; — payment 
of the deceased’s debts, a£ well as nearness of kin, <2) or 
proximity by birth, ‘entering as . conjoint cbnsider- 
ations; (3) — the.tableof succession also, whigh, qu failure 
of the great-grandson, devolves on the wife, reverting, 
after some deviations, to tho lineal kindred, ’but stop- 
ping, at all events, with the seventh person, or in the 
sixth degree of ascent dr descent. <4) In what the 
rites alluded to consists, and by what operation this 
pious office of the heir is conceived likely to be effica- 
cious toward* effecting the desire'd end, it does not 
belong to these pages to potice. (5) . Sufficient be it 
here to state, that the right to inherit is connected 
With the power of befiefithig ; whence the title of the 
son begotten, '"before that of any other possible heir ; 
with the anxiety of every’ reflecting Hindu for male 
issue, — together witl\the law of adoption, as a substi- 
tute for it. Upon this ground, passages in* books, pur- 
porting that the succession to the estate, and the right 
of performing.obsequies, go together, have sometimes 
ClS^t&’!fc^ ens i ons ’ founded upon the fact only of such 
celebration ; which, however, arp not to be construed, 

- as if themaere act of solemnizing 'the funeral rites could 

« * 

* 

(lj Sir W. Jones’s note to 3, Dig., p. 63, and note to Jim. Vah., ch. 
XI, sect, i, 4, 34, 36? 40. — Id., sect. vi, 29. 

(2) 3, Dig., 601. * 

(3) 3, Dig., 626, 833. 

(4) Not^fto 3, Dig., 62.-~Menu, ch. V, 60* 

Jim., Vaii. f ch. XI, sect. i ? 42. 

(5) See Notes to 3, Dig., 460>‘624. 

Notes to sect, ir, § 72, and secj. vi, 35, of Dattaca Mimansa. 

DuboisJ on Customs of People of Jndia ch.XXVII, XXVIII, and 
Asi/tic Res., vol. vii, p. 263. 



Chap. 6.] 


OK INHERITANCE, 


119 


give a title to th^ succession, but that the successor, 
being the nearest of kin, tke most competent, is bound 
to their due performance for*the deceased, to whose 
property he has sueceeded. (l) 2 3 

The fiinclu (a% will be seen) (s) has incohate, and , 
opera tive*rights in the property of his father; to which 
correspondent ones ‘may be traced in the ancient law 
of England. The question dn the Hindu ‘books is, as 
to their extent ; upon which different schools differ ; 
inheritance, according to the Bengal school, being 
defeasible in the lifetime of the father, by gift, or 
other alienation, including (according to what has 
been established in the Bengal Courts) will, to take 
effect after his death > whereas, . as he cannot by the 
Hindu law, administered upon Hindu principles, 
intercept the inheritance by will, so, by that law, 
according to the doctrine ofethe Benares school, follow- 
ed as it is tathe southward, is his power of alienation 
ingeneral comparativelylimitedandrestricted, asit was 
formerly with us, tilj enlarged by successive statues/*’ 
Universally, it may be anticipated by papdtim , — . 
voluntary on the part of the father, or without his 
consent, if warranted by law ; and it ma/ be boyind by 
adverse possession in a strtmger for/twenty. yejrs. (4) 
Civilly, or naturally, the ancestor must be dead, bfefore 

(1) Dutnaram Sing v. Buekshee Sing ; Beng. Rep., ante, 1805, 

p. 22. 

* Post, Append, to ch. VI, pp.' 236, .241.— 0. 

(2) Post, ch. IX, p. h86. 

(3) Ante, p. 5 to 9. • ■&' 

(4) Yajnyamlcya, 1, Dig., l«5— V y asa and Vri haspati, 3, Id., 443. 

Id., 442, and see p. 44tf--Ante, p. 32 ; and P^st, Append, to 

ch. I, p. 28. f 
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the inheritance (in the proper sense of the term)' can 
vest, a) the same distinction^ heir apparent, and heir 
presumptive, obtaining* <in both codes, English and 
Hindu.* * Thus the heritable pretension of the son of 
a Hindu being immediate, is ( apvatiband'<ha ) — “a 
“ heritage not liable to obstruction answering with 
us to the heir apparent, whose right, if he outlive his 
ancestor, is indefeasible ; while that of remoter heirs, 
as of brothers, uncles, and others, is distinguished, as 
being liable to obstruction, ( sapratiband'ha,) by the in- 
tervening birth of near ones, so that their title is not 
apparent, but presumptive only. (2) What constitutes 
a civil death will appear in a subsequent chapter/ 8 * 
And as to a natural one, known or presumed, it Is ob- 
servable here v that there ai'e parts of India, where, if a 
man leave his native country, to reside in another, his 
lands devolve upon the village in which they are situ- 
ated, unless he return within a given number of years ; (i) 
and the practice being common of going to Benares to 
die, and being never more heard of, and long absence 
being 1 considered by sages as equivalent to death, (6) the 
TT gned various periods of absence, inferring 
the conclusion, according to the age of the person in 
questiohat the time of hi3 depart ure, 1 (<l) the lowest being 
twelve years ; (6) at the expiration of which, without in- 
telligence of him hating been received, the heir is en- 

- (1). Narcda, 3, Dig., 474.V-1, Id., 276. 

(2) Mil. on Inh., ch. X, sect, ii § 3. 

(3) Post, eh. IX, p. lWL 

( 4 ) Append, to Report the Territories conquered from the 

Peishwa, by the Hon. Mountstuarfc Elphinstone, p. 18. 

(5) 2, Di&, 472. ' 

(*) 1 , Dfe., 266 , m. . ■- 

fCak kntopj ft. fa.M 
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titled to assume the succession ; keeping certain lasts, 
then burning an .image of bis ancestor madeof Cusa, 
and finally performing for liiip^intlie prescribed form, 
his funetfal rites. (1) .To this place may be refewpd the 
enlargern£nt,of tlig rule, restricting the inheritance to 
the fourth in descent from the deceased ; wliich»must 
be construed as relating to residence in the same pro- 
vince: for, where the heirs have been residing in a dis- 
tant country, the right continues to the seventh. <2) 

Illegitimate children are a charge upon the inherit- 
ance/^ but do not inherit by the Hindi!, anymore than 
by the English law, excepting in the Siidra class. (3) 
Under the oldlaw, indeed^ there were instances where, 
in thd higher classes, such issue were eventually inhe- 
ritable ; as in that of the soli of concealed birth, (Gud- 
haja, and in one description of the Pamer-bfyava, or 
son of a twice married woman. But these are now 


generally obsolete/ 0 the l&tterjonly occurring still in 
some instances in the fourth order ; (5) in which illegi- 
timate continue to participate with legitimate sons, if 
there be any ; and; if there be none, nor daughters, 
nor daughters 3011s, they are then not 
able in point 'dv^nhoritanco from legitimate oiies; (fi) 


(1) Jim. 'fjM} VIII-— 1 227, 228.— 3. Id.. 4 Bp. 

Aaia fy Bca.. voL vii, p. 243. — Post, Append, to ch. Vltp. 23J. 

(2) VffiSfti, 3, Dig., 441, 449,— Ante, p. 113. 

(3) MottS/IXt 178, 179.— 3, Dig., 143^283, and ante* p. 67. 

(4) PostyAppend. to ch. IV, p. Si05 ahd 208. 

(0) Mohun Sing v. Ohumun Rai ; Beng. Rep., ante, 1805, p. 30. 
'5) (Mit; on Ink, ch. I, sect, xii.— 3 w Dig., 143. " 

Datt. Mim.,. sect, ii, 26.— Datt. Chandr., r, 29, et seq. 

; p. 56. , * 

tho ease of bastards, whose illegitimate eons inherit their fathers' 
irabkm v. Chengooram and another.— Dee. S^U., 1849, p, 50.] 

16 
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— so regardless has the law been of the manners and 
habits of this numerous, however inferior class. 

If the heir be a minor, 'a guardian should be ap- 
pointed for him, to ' whom the caro of his property 
should be committed, till he is of ego to take posses- 
sion ef it himself. This, in the case of the Brahmin, 
may be upon his ending his studentship, and return- 
ing from the house of his preceptor. (1) But, in ge- 
neral, minority continues till the completion of the 
sixteenth year. (2) 

Such being the right of the son, the Hindu law of 
inheritance corresponds so far with our own, that pro- 
perty under it linea Hy descends, and chat the male issue 
take before thefemale ; with this difference, that, abiong 
fhe Hindus, the males in 'general take altogether; as 
do with us the females, — the claim of primogeniture, 
with them, Having been at no time more than partially 
allowed, aftd now no* longer existing ; (3) and with this 
peculiarity also, in whichit differs from all other codes, 
that, in default of male issue, the tvidow succeeds, (a> her 
place beingassignedher, in every enumeration of heirs, 
"cxi* mZ'Sc sons, and before daughters ; (4) in consider- 
ation (as is said) of thf. assistance* l »idered bv her 

(1) kenu, ch. VIII, 27. * e 

The Retnacara, 3, Big., 543. 

< 1, Id., 293, and ante, ch. XI J, p. 61, 

(2) Ante, p. 61, [and ndt?,] 

(3) Rost, p. 183. 

(4) ^ Yajnyawalcya, 3, Big., 457. — Devala, Id., 474, explained, p. 482. 

* Vishnu, Id., 489*— Misra, Id., 635. 

Jaganatba, Id., 431%-Jim. Vah., ch. XI, sect. i. 

Mit. on Iuh., ch. II, sect, i, 39.— Men#, ch. IX, 185. 

Beng. Rep., ante, 1805, p. 64. 

[(a) But, except under exceptional circumstances, she is little mOre^han 
tenant for lifo, a^d trustee for the ulterior heirs.— Ppcowayee ^ 
chendun and amaer,— Bee. Mad. S. U., 1857, p. l.J f 
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to her husband,- in the performance ,of his religious 

duties. (1) • 

* 

The Widow. — Whatever may have been saM as to 
the depressed state of the sex in. the East, and upon 
its general incompetence to inherit® it must he ad- 
mitted that a 11 faithful wife,’’ whether during the life 
of her husband, or # on his decease^ is, by the Hindu 
law, an undoubted object of its care, if not of its un- 
qualified liberality. In what degree she is so, has 
already in part appeared in the chapter on Marriage , <s) 
and will bo farther considered under Charges on the In- 
heritance , (4) and in treating upon lYidowhood. (S) She 
is conspicuously so in her right to inherit ; a right 
vested in her by marriage, to be perfected on the death 
of her husband, dying without’ leaving male issue. 4 '*’ 
This obtains universally, the deceased^ at his death, 
haying been separated from co-heirs.® .But, if he die 
a member of an undivided familj r , the consequence, 
with respeet to the widow, varies, according as the 
doctrine of the Bengal or Benares school prevails, as 
has been already state'd. (7)tb) 

Her right, however, in any case, to take at #11, as 
lioir, has been ,||<)ntestod, upon passages afi’d^fextsf-iU- 

• (1) 3, Dig., 498. 

(2) Jim. Vah., pJl f XJ*fJect *vi,*S, 1 1, and notes. 

3, Dig-, Text coCcxiii.— Id., pp. 628, 620. 

(3) Auto, cB:ll, p. 23. 

(4) Post, ch, VIII, p. 156. 

(5) Post, ch. X, p. 227. 

(6) Jim. Vah., ch. XI, sect, i, 2, 6. — Mit* on Inh., ch. II, sect, i, 30. 

K . Vrihaspati, 3, Dig., 458. — Vriddha Menu, 3, Dig a 478, 483,. 

V * 17) ‘Ante, p. 110. * 

' And Post, Appdhd. to ch. VI, pp. 232, 233, 250. • 




d$Ceakj| huaband'sproperty lapses to his next heir. - Act XV of 1856,30c. ii.] 

In regard to the law as applicable to Southern^ndia. — Vide Post. 
Addendum, tit. Inheritance.] 


124 


ON INHERITANCE. lO hap. 6. 

understood, anc| upon arguments, carrying with.them 
almost their own refutation / 15 Among other objections 
to it, h£r dependant state has not 'been overlooked ; <4) 
and her incompetency has been insisted' upon, as an 
inference from the religious use to which wealth is 
destined ; (3> as if this were its only use ; (4) not to men- 
tion the direct answer this argument receives, from the 
wife’s performance of religious ceremonies, in con- 
junction with her husband in his lifetime ; whence her 
appellation oijpatni, (b) as well as her celebration of acts 
after his death, spiritually beneficial to him, only in 
a degree less than those performed by a son. (6> Pas- 
sages postponing, if they do not omit her altogether 
ift th§ order of heirs, must' be construed as applying 
to the case, where the deceased was an unseparated 
brother, who&e estate, failing male issue, vests in the 
survivingp&rceners « a point, upon which, as already 
intimated, the schools differ / 75 It has been moreover 
contended, that, atr all events) her succession must 
depend upon amount ; so that, if thg property be but 
be allowed ; but, if considerable, she is 
to be satisfied with maintenance;* 85 — a criterion, obvi- 
ously of too arbitrary and uncertain a nature, to have 

' (1). Jim. Vali., ch. XI, sect, i, § 1. ' . 

(2) Mit. on Inh., ch. II, sect, i, § 26. 

(3) Mit. on Inh., ch. H, sect, i, § 14. 

Text ccccxiii, 3, Dig., 484, 317. 

Jim. «Vah.j ch. XI, sect, vi, § 13. 

(4) Mit. on Inh., ch. If, sect, i, § 22. , 

(5) Note to Jim. Vah., ch. XI, sect, i, § 47, 

Note to Mit. on Inh., ch. II, sect, i, § 6, 29. 

(6) Menu, IX, 28.— Jim. Vah., ch. XT, sect, i, § 43. \ 

(7) Ante, pf 110. 

(8) Mit. on Inh., ch. II, sect, i, § 31, 33, 36. 
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the effect of regulating a right. But, among all these 
spurious and repudiated doctrides, none has been more 
insisted upon, than that her right to inherit is lhsepa- 
rably concerted with her appointment, by means of 
another, tcv raise up issue to her husband;® in ^hich 
ease the son so produced, and not the widow, would 
be heir; a practice also whicl\, while it prevailed, was 
reprobated ; and which, for a tifne that may be said 
to be beyond memory, has been no longer in use. - 

Setting aside the above objections, as net entitled to 
regard, the right of the widow, to succeed as heir to 
her husband, in default of male issue, is subject to the 
.single condition, of her having been faithful to him 
during coverture. An unchaste wife is excluded from 
the inheritance. But, nothing short of actual infide- 
lity in this respect disqualifies ; — nor, the inheritance 
once vested in her, is it liable tef be divest&d, unless 
for loss of caste,® unexpiated by penance, and unre- 
deemed by atonement.®’ Prior to the ( Cali) present 
age, whilathe practice prevailed, of contracting mar- 
riages in various tribes, rank and privilege ’’'dtt.'oag 
wives was regulated by class, she, among them, who 
was of the same class withher husband, having prece- 
dence, without regard to any other consideration / 35 
But, such license not now obtaining, where a man has 
left more widows than one, and no son by any, she 

« (1) Mit : on Inh., ch. II, sect, i, § 8, 10, 11, 15, 18. 

> Post, Appenlf. to ch. VI, p. 239.— S. 4 

‘ (8) Jdit. on Inh., ch. II, ’sect. i, 30, 37.-3, Dig,, 479. 

Post, Append, to ih. VII, pp, 270, 272.— C. 

{&) Xm. V»h. # oh. XI, sect, i, 47. — 3, Dig., 484. 

[(a) this disqualification is removed by Act XXI of 18$>; but should 
the widd^r re-marry, the inheritance passes at once to the next heir to her 
deceased husband,— Aot XV of 1856, sect, ii.] 

4 
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who was first married, lining the one who is consider- 
ed to have been married 'from a’ sense of duty, suc- 
ceedsf in the first instance ; (l) the others inheriting in 
their turn, jis they survive, <2) entitled, in ilie mean- 
time to be maintained by the first ; it being a princi- 
ple, that whoever takes the estate of the deceased, must 
maintain those whom he was bo*find to support. (3Xa) It 
may be here noticed, that the widow has not the same 
dominion over property inherited by her from her hus- 
'band, that she has over her Stridkana, emphatically 
called “woipan’s property as l;as already been seen 
in a former chapter ; (1) as also, that the descent of the 
one and of the other, is different; as will appear in the 
chapter treating upon widowhood , (5) not to interrupt 
. th o series of heirs, and course 'of inheritance, forming 
the proper subject of the present. To proceed, there- 
fore, on the supposition *of the deceased having left 
neither issue male, nor pridow, but daughters. 

Daughters. — The right of daughters to succeed, in 
default of sons apd widow, i^notto be confounded with 
that of the appointed daughter,, under the old law. 
That appointment was one of the many substitutions 
f55F < a son ; and, by a uction no logger subsisting, re- 
garded as <5ne. The daughter , under consideration 
takes 'as a principal i|i hey own right, in default .of the 
widow, who has precedence. The appointed daughter 
derived her title, frqjn the will and. act of the father. 

(1) 3, Dig,, 461, 489.7- Ante, ch, II, p. 44. 

(2) 3fDig., 486. 

(3) l r Dig,, 32 T, 

(4) Ante, ch. I, p. 13. • 

(5) Post, ch. X, p, 288. — Day a €rauia Sangraha, oh. SOokijU 4. 

[(a) The test 'la supported by esses cited in the ADDErthtTM, tit. But 

Hr. T. L. Strange states, quoting Mit. on Inh., II, 1, that this is not the law ^Southern 
India, where the wives are on an equality, and inherit jointly.— Man. of Hd. law, 329.} 
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The daughter not appointed, but succeeding, derives 
hers from the law, having jregard to the general prin- 
ciple of conferring^ at his* obsequies, benefits on the 
deceased?. (1) 

Daughter*, like^ons, donferringproportionate bene- 
fits on the deceased, take in common ; but with this 
difference, that they succeed, not indiscriminately, but 
in order, as they are single, married, or widows ; the 
single, though there should b*e but one of that descrip- 
tion, taking the whole of the inheritance first, to the 
exclusion of the rest of her sisters during her life. The 
single having enjoy&d it, it vests next in the married 
ones, and finally in such as are widows J with a proviso, 
in tho instance of the married, that they be mothers of 
sons, or likely to become sq : (2Xa) on the ground that 
daughters inherit, in right of the funeral relation to be 
presented by their sons ; while the son succeeds in his 
turn, as being the person to, offer it. (3) This is analo- 
gous to the law, as applicable to the appointeddaughter, 
before that substitution, with others of amore question- 
able kind, became obsolete ; (4) and it has the effect of ex- 
cluding childless widows. It is observable, ho weaver, 
that theMitacshara,so far from sancti oning any suchprd- 

viso,has, inexpress terms, controverted the notion, that 
• > 

(1) ' Menu, ch. IX, qh. XI, sect, ii, I. 

3, Dig., 592— $lit* o» |nh,, ch. II, sect. ii. 

Vritaaspati, 3, Dig*, 186.— Yajnyawajcyij.457. 

Vislinu, 489. Nareda, 491. * * 

(2) Jim. Vah„ ch. XI, sect.ii,§ 1,4, 12, 25, Note.— Mit. onInh,ch.II,2,3. 

GudhadurSerma v. A jodliearamChowdry, Beng. Rep., ante, 1805,p. G. 

3, Dig., 491. — Post, Append, to ch. V ? I, p. 239.— S. 

(d) Jim. Vah., ch. XI, $ect. xi, § 2, 17. 

3, Dig., 498, et s$q. — Id., 481. 

(4) Menu* ch. IX, 132, 133. , 

[(a) The barren marled and sonless widowed daughters taking last— Str. Man. 
of II4. law, para. 329.] 
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womep inherit only through male jsaue. (1) Moreover, 
it is said that, in Southern/fndia, widows, if unendow- 
ed, inherit before manned daughters endowed, and 
that the Smriti Chandrica, commenting on the term, 
unendowed, specifically enumerates, widows** Accord- 
ing to one opinion, not only the sons of daughters, but 
the daughters of daughters also^ inherit, in default of 
sons ; (2) but this does not appear to have been sustain- 
ed : on the other hand/ where there are sons, their 
yight of succession is postponed to that of other 
daughters of the deceased ; (3) and, where such sons are 
numerous, when they do take, they take per stirpes, 
and not per capital Authorities, postponing still 
farther their right, have been denied ; (r,) but the Succes- 
sion in the descending line froni the daughter proceeds 
no farther, the funeral cake stopping with the son ; (e) 
which is an answer to the claim of the son’s son, 
grounded,, on the property having belonged to his 
father. (7) Neither, according to J imuta Valiana, on 
failure of issue, does the inheritance, so descending on 
the daughter, go, like her Sfridkana, to her husband 
^urHrhig her, but it goes to those who would have suc- 
ceeded, had* it never vested in sudfi daughter : (8) but 

if 4 '* a 

(1) Mit. on Inh.,- ch.'ll, seofy. ii, § 3.-3, Dig., 493, 691. 

" Post, Append, to ch. 239.— 

(2) Balambhatta, note to Mit; on Inh., cIl II, sect, ii, § 6. 

(3) Jim. Vali., ch*Xf, sect, ii, § 23— 2k - , 

Daya Crama Sangralia, ch. I, sect. iv. 

(4) 3, Dig., 601. 

(5) Laloca, Jim. Vah., ch. XI, sect, ii, § 27.— Misra,*3, Dig., 635. 

(6) Jim. Vah4 ch. XI, sect, ii, § 2. 

(7) Compare 3, Dig., 502, with the Comment on Nareda, Id., 4(H. 

(8) Jim. Vah., ch. XI, sect, § 30.— 3, Dig., 494, 497. 

Daya Crama Sangraha, ch. I, sect, iii. 
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according to the S outhern authorities, it classesas Strid- 
hana, and descends Accordingly. And, upon the same 
principle, the husband is ^precluded ‘during her life 
from appropriating it, unless* for the performance of 
some indispensable duty, or under circumstances of 
extreme tlisfress. ft) Whereas, the daughter’s own 
power over it is greater than thht of the widow of the 
deceased, whose condition is essentially one of consid- 
erable restraint. (2) In default, therefore, of issue, quit- 
ting the descending line, the melancholy succession, as 
it has been called, takes place ; and the inheritance 
ascends. 

Parents . — The feudal abhorrence of succession from 
sons to parents, (hcereditas nunquam asccndit.Y 3 \vipon 
whatsoever reason founded, revolts common minds, -par- 
ticularly as it excludes the father, to whom byjiature 
we are so bound ; for w T hose services and bounties the 
offspring is in general so indebted. Peculiar, in its 
full extent, to our own laws, with such as have b$en 
deduced from the same original, it may be remarked 
that, with regard to the mother, it existed in the Codes 
of Jerusalem, of Athens, and of early Rome, tb_e sex 
havingbeen e^fcy%her,e, and at all times, com paratively 
restricted in the ‘amount and enjoyment of property ; 
but Avhere, in England, foutlal subtlety has not been # 
allowed to prevail, namely, in,; the distribution on 
the death of the oVner of personai effects, the claims 
in question have had a considerate attention paid 

Hit. on Inh., ch.’ll, sect, xi, § 31, et seq.— Ante* p. 15. 

(2) Poet, cli- X, pp. 234, 241.— 3, Dig., 465, et. seq. 

(0) Blacky Ctynm., voL ii, p. 211.— Cliitty’s Ed., 1826. 

17 
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to them; and justice and nature, in this part of 
our juridical arrangements, ha'ro been vindicated. 
In one particular, the hfindu law, ’according to the 
sentiinents of some, by whom it has been handed 
down,* is at variance with that of every other people, 
to whom we*are accustomed to looC, as Co a standard 
for legislative wisdom ; in that, failing* wife and 
issue, they represent the mother as succeeding first, 
and the father riot till* after her ; (1) her prior title 
resting with some, (2) on the pains and merit of child- 
hearing ; with others, (3> on the fanciful notion of her 
comparative • propinquity to her issue, so as best to 
satisfy the rule of Menu, that “to the nearest Sapinda, 
“ the inheritance belongs ;” (4) though, upon another 
principle, equally familiar amongHindu jurists, name- 
ly 'that “the seed is preferable to the soil,” (r>) the right, 
in this'"' respect, would be rather with the father. (8) 
Accordingly, respectihgtlje pretensions of the mother, 
much difference of opinion prevails, as appears from a 
learned note by the translator of tlie Mitacshara ; m 
assigning, in conformity with some authorities, priority 
to the father ; with pthers, joint, co-ordinate participa- 
tion; and, alleging with a third set, t&p vague criterion, 
already alluded to, (8) of relative»respectability, in point 
of personal qualifi cajtitfps, $10 onetq the other. (a) Another 

(1) Mit. on iii,'!k 

(2) 3*Dig., 

(3) Mit. on Inh., on. A I, sect, iii, 3. 

(4) Note to Mit. on Ink., cb, f I, sect, iii, 3. 

(5) Me$>u, ch. IX, 35 — 3, Dig., 215, et seq, 

(6) Jim. Vah., ch. Xl^ect. iii. — 3, Id., sect, iv, 3. 

(7) Note to Mit. on luh., ch. II, scot, iii,* 5. 

(8) Ante, p. 88.— Post, 183. 

[(a) The Sudilcr Pundits affirm that i& the ascending line the mother takes 
before the father.— Str. Man. of Hd. law, para- 336.1 , 
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idea fyas been that* ^on failure of the .mother, npt the 
father, but the paternal grandmother succeeds, ‘exclud- 
ing the father altogether, «as the surer means of pre- 
serving the property in the same tribe ; up%n the 
ground t^at^the father succeeding, the estate becomes 
a paternal one, and, as such, may devolve as well on 
sons belonging to a mixed class, as on issue by a wife 
of his own : — whereas, if taken by^the grandmother, 
it descends, as a maternal one, to persons of the same 
class only, — namely, to her daughters and their re- 
presentatives. 0 * Of this solicitude to preserve the in- 
heritance in the tribe to which it had belonged, an 
early instance is exhibited^, in the decree made in the 
case of the daughters of Zelophehad, of the tribe of 
Manasseh; upon whose death, without sons, it*wa§ 
settled, that they should succeed to their father’s latfd ; 
but, for the reason given, ‘that they, aijd others on 
whom the inheritance should devolve under the like 
circumstances, should marry in their own tribe. <2) And 
the English lawyer may^be reminded by it of the pains 
taken, so far as regards real property, to justify, upon 
feudal principles, a similar exclusion of the father 
from inheriting ,to his son, under our own Code.'” 
But, whatever may have been formerly the^force of 
this argument, as it respects- Jlindu fathers, there must 
have been an end of |t, from , time that -mar 2 
riages among them, with worrieij ^inferior classes, 
ceasod to be legal. 1 ” Although, between the differ- 
•ent opinions, Jag*annatha, commenting orr the sub- 

1( i 

' (1) Hit. on Inh., elf. II, sect, iv, 2, and note to Id.,*sect. iii, 3. 

(2) Numbers, XVII, 1, XXXVI-, 6. 

(3) 2, Blackst. Comm., p. *210. 

(4) Ante,. cb.*I, p. 28, and 3, Dig., 485. 
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ject, professes neutrality, declaring that there is i\o cer- 
tainty on the point, (1> it is # evident that the inclination 
of his judgment was in fawor of the father, upon the 
ground that influenees throughout the Hindu law of 
inheritance, namely, his comparative efficacy in per- 
forming obsequies to the deceased; upon which ground, 
the son of the daughter is preferred in succession, as 
well to both parents, as to the ‘ brother . m Of a son 
dying childless, and leaving no widow, Menu, accord- 
ing to the gloss of Culluca Bhatta, says, “ the father 
“ and mother shall take the estate. ” t3> This, accord- 
ing to Hindti reasoning, establishes in the father the 
right of prior enjoyment ; other versions of the same 
text,^ omitting the father, have been construed to sup- 
pose. the father dead*; 11 ’ and, if the opposite views tjiat 
have been taken of the question are resolvable into 
nothing more than different readings of the text of 
Vishnu, eqch resting upon-respected authority, reason 
ought to decide between them with J agannatha, in 
favor of the father ; upon the. principle, that, “if two 
“ texts differ, /eason, or that which it best supports, 
“ must in practice prevail, when the reason of the law 
“ can be shown .” 151 That the father iajtes first, is the 
doctrin§ of the Bengal school ; resting the subsequent 

(tO 3, Dig., 503. i 

(2) Jim. Yah., eh. X^fect iU,"§-3. 

(3) Menu, eh. IX, 2f7. 

(4) Mit. on Ink, ch. II, sect, iii, § 2. 

Jim. Vah., ck XI, sect, iii, § 2. 

3, l£ig., 503.— See also Menu, ch. I£, 1 85. 

(5) 3, Dig., 489. — Jim. Vah., ch. XI, sect.*i, § 6, and note- 
id., ch. XI, sect, iii, § 1.— 3 ,*Dig., 527, ct seq. 

Yajnyawalcya, 3, Dig., 505. * 
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title ^f the mother on her claims as paving hmyie the 
deceased, and nursed him jn his infancy. Step-mo- 
thers, where they.e^ist, are excluded ; w ‘and, in what- 
ever order the natural mother inherits, she is, l^jke the 
widow, taking as such, (2) restricted from aliening the 
estate, unless for her necessary subsistence, or for pious 
purposes beneficial to the deceased ; and her power 
over it, even for theSe, is allowed but to a moderate 
extent. (3) 


Brothers. — Had the property been the mother’s, iu 
the Hindu sense of “ woman’s property,” it would 
descend on her death to her daughters;' but, having 
been inherited by, her from her son, it passes, accord- 
ing to .the law as practised in Bengal, not to her heirs, 
but to his ; (i) which, on failure qf issue male of ^ the 
proprietor, of widow, issue fern ale, and parents, are his 
brother or brothers ; those of the whole being 'prefer- 
red to those of the half blood ; those of the half 
succeeding only on failure* or* in default of those 
of the whole. <5) With regard to the brother in’ 
general, his title rests on the benefits he confers, 
by the offer of oblations, in which the deceased 
owner of the property participates*, and in presenting 

* 4 * • • 

(1) Menu, oh* IX, 185,— Jim. Vain, ch. XI, sect, vi, 3, 4. 

’ Mit. on Inh,, ch, II, sect, iii, .3, 3, * 

Bishenpirca M. v. R. Soogunda; Beng. Rep., ante, 1805, p. 40. 
Baraine© Dibah b? Hirkis^bt v ,Bai ; 14- » p* 42. * 4 

RychundoO Naraih Ghowd^ft (locidohulid, O. ; Beng. Rep., 1805, 
p. 46. ^ 4 # 

Daya Cram a Sangraha, ch. vi, 23, vii, 3. 

(2) Post, p. 237. 

• (3) Mt. BijyaDibeh v, Mt. Unpooma D. ; Beng. Rep., 1606, p. 84. 

'(4) : Note to Jim. Vah., dh. XI, sect, iv, t. 

(by Ji m? Vah., ch. XI, sect, v, § 1, 8, 0, 11. 

Mit, on Inh., ch. II, sect, iv.— 3, Big., 500. 

Gudhactur Serna and another v. Ajodhoaram Chowdry ; Beng. Rop.^ 
ante, 1805/p. 0.— Baya Crama Sangraha, ch. I, sect, vii. 
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others^ which the deceased was bound to offer; qndin 
this respect, occupying liiig place/* And as, between 
the whole and fhe hal£ brother, the former takes first, 
as presenting oblations to six ancestors, which the de- 
ceased was bound to ofier, and three oblations, in 
which he participates : while the latter presents none 
to ancestors ; but presenting three in winch the de- 
ceased participates, he is superior to the nephew ; 
who, accordingly, though son of a brother of the 
whole blood, is postponed in succession to his uncle 
of the half, (2) — a preference nevertheless that has been 
censured. (s) * A distinction is glahced at, as varying 
the succession, ■according as the property in question 
happens to have been inherited, or acquired by the 
jiec^ased, but it does not appear to be established/ 4 * 

Nephews, — The line of brothers being exhausted, 

their sons (Or the nephews of the deceased, as already 

intimated} succeed, 4he whole being still preferred to 
• • 

the half-blood/ 5 ^ 0 — a son of an uterine brother con- 
ferring benefits t>n the mother of the deceased pro- 
prietor/ 6 * Te which is to be added, that, unlike sons 
of daughters, they take per capita, not claiming jure 
representation^ , as if their father s'ha'd had a vested 
interest in their brother^ property, before their de- 
. cease ; whereas the right Mly vested in them by the 
demise jof the owners their fetheris being at the time 

( 1) Jim. Yah., ch. XI, sect v, § (5) Jim.Vah., ch. XI, sect, vi, g 1, 2, 

Mit. «n Inh., eb. I, sect. iv. Mit. on Inh., cb. II, .sect, iv, § fT. 

(2) Jim. Vah„ ch. XI, sect* v, § 12. 8.-3, Pig., 618, 627/^, 

(3) Note tok&lit. on Inh., ch. II, sec. PayaCramaSangr^a^h.I,80d!^ 

iv, 6. (6) 3, Dig., 619, 624.— PayaCram# 

(4) 3, Pig., 506. 9 San grab a, ch* I, sect. 8, 1. 

[(a) And the undivided to the divided.— Str. Man* of Hd. law, p. 842*] 
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dead. (1) The sons of nephews, or grand-nephews, 

next take ; but her^ the succession in the mate line 

% 

from the father direct stojJs^ tlm great-grandson beinj^ 
too distant in degree to present oblations;^ 
failing heirs of the father down to the great-grandson, 
the inheritance devolves on his daughter’# 3 on, in pre- 
ference to die uncle of the deceased ; as, failing male 
issue of the latter, iff’ descents' to his daughter’s son, 
in preference to his brother/ 3 ! But’the sister, being, 
on account of her sex, no giver of oblations at periodical 
obsequies, is excluded ; a3 would be the case with the 
daughter, but that -her right of succession, like the 
wife’s, is provided for by au express text ; (4) — the ge- 
neral principle being, that the sex is incompetent to 
inherit. (5) Such appears to be thp law of the Bengal 
Provinces; but it is not to be taken as universal, 
opinions existing, that the derm “ brethren,”" in the 
enumeration of heirs, in th<j Mltacshara, includes sis- 
ters ; as *' parents,” have been seen to do father and 
mother ; but they stand^ controverted : (#) J agan&atha 
also observing that .-“it is nowhere seen, that sisters 

° l t/ * 

“ inherit the property of their brothers , (7) and, refer- 
ring to a text th^ gives colour to their pretensions, 
he adds, that it is sufficiently explained, “ as relating to 

’ * y 

(1) Balambhatta, to Ink/ cli, II, sect, iv, 7. 

(2) Jim. Vah^ oil. JEI, sec fefTA, § 7.-^$fpiiu, ck. IX, 186. 

3, Dig. 626/527; ' 

(3) Jim. Vak., ch. XI, sect, vi, § 8.-3, Dig., 527. 

(4) ' I{ote to Jim. Vak., ck. XI, sect, vi, 8. . . 

p. 123. # 

P<ilSty^Ppend..to ch. VI, p. 239. 

(6) Not^%) Mit. on Inh., cfc. II, sect, iv, § 1. 

(7) Post, Appspd. to ch. VI, pp, 243, 245. — C. and S. 
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“ the allotment of an andequatesum todefray their nup- 
u tials.” (1) The same observation^ applies to the claim 
of nieces. (t) A sister’s sonhnfoerits in Bengal ; but not 
! i the provinces that follow the Mitacshara.^ 

p ^ f 

To this extent the law of inheritance is established 
with little variation, comprehending, as has been seen, 
the deceased’s family, and near relations, viz., his issue 
male and female ; his wife, who.takes immediately in 
•default of sons ; .his parents, brothers, nephews, and 
grand-nephews ; the competency to benefit him, in the 
solemnization of obsequies, at once forming the consid- 
eration for, and the degree of it determining the order 
of succession ; <4) — benefits conferred by the nearest of 
kin being regarded of more importance than those 
offered by one more distantly allied : (6> — just as ability 
for peffconal service ^constituted the claim of heirship, 
among "he feudal nations, including our own. And as, 
■> among*them, together w\th the nations of antiquity, 
jtfi ^ynatifi succession; Was in general preferred, so is 
' lHirifymg t|t£ Hqjtfbst; tfyb^nstances, in which females 
are flowed to inheti^^ingp deemed exceptions. (e) 

^m^suling issue of theiitber, Inheritance continues to 
ascend upwards tojtha graodf^ifel, and great-grand- 
father, the frrandafotfaa* and.frrda^f-orandmother, the 
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latter being preferred in time, by thbse who pdntend 
for the precodenoe, in succession of thp mother before 
the father ; descending also downwards to their re- 
spective Issue, including daughters’ sons, ba.t not 
daughters; apd wifch the same distinction that has been 
already noticed, as between the whole and the, half 
blood. Butf, in proportionas the claim becomes remote, 
it varies in particulars with* different schools, and 
authors ; for the details ol‘ which, being beyond the 
scope of a work so general as the present, .recourse 
must be had to the summary of Sricrishna Tercalan- 
cara , (1) * and especially to the two translated treatises on 
the subject, with thenQtes and remark^ of their learned 
translator ; as well as to thp “Digest,” expressly on the 
law of “ Successions. ” <2) 


/ 


In default of natural ki*n, the Series of heirs, .in 
all the classes, that of the Brahmin excepted, terminates 
with the preceptor of the deceased, his pupil, his priest 
hired to perform sacrifices, of Ms ^llow-student, each in 
his order ; (3) — and, finally, failing all these, the lawful 
heirs of the Cshatrya, V ajsya, and Srnjra, are leamedand ' 
virtuous Brahmins ; ( . 4Xa) — a description, however special, 

( 1 ) Post, p. 241. — For a character of this 

on Inheritance, translated by Mr. n \ ^ 

Post, Append, to ch! VJ, p. 240. . t 
•(2) Jim. Vah., ch. XI, sect, vi, to $he < “ 

llecapitulat ton by Sricrish n it Tercalajjjrarii 
to ch. VI, p. 253. 

Mit. an lah., ch. II, sect, v, and v 
K 3, Dig., 525, 532,- Menu, ch. IX,;n87, 

(3) Jim. Vah., oh, XI, sect, vi, 2*1. * 

Mit. on Inh., ch. II, feet, yii,— 3,. Dig. , 

# (4) Jim. Vah., ch. XI, sect, vi, g 27.-Mit.MMC, ok ^ 

4, Dig., 537 ; -Post, p. 302, ;* 

Daya Crama Sangraha, ch. IrVfe *, 

1 _ ' “ ' .* -■ 1 ;* .! "fc _j . « ijii.V* '1*1 

f faS The Privy 'Conncil ba^e, 
ie Cro 



the Crown m any other 
becomes without a^ Dwner 
ed by the Hindft W;— Str, 
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yet too comprehensive to be consistent with the right of 
escheat, for want of heirs, m. the king; and, therefore, 
it has been narrowed^ m'construction, to such as resido 
in filename town or village. (1) I A the event of the es- 
tate of any of these vesting by inheritance in a Brah- 
min,' as he, being such, cannot perform obsequies for 
one of an inferior tribe, the duty may be discharged 
by the substitution of any qualified person, equal in 
class with the deceased : and, in all cases, where the 
heir is under a disability, he must take the same course, 
paying the person employed for bis service.® 

Failing all preceding claimants, the property of any 
of the inferior classes vests, by escheat, in the iking : 
who, as with us, may be, said to be, in this respect, 
ultimus hares ; <3) and, as an incident, he is to cause 
obsequies to, be performod°for the deceased. (4) But the 
estate of a Brahmin descends eventually, and ultimate- 
ly, to Brahmins, or learned priests.® That it cannot 
be taken as an escheat by the king,® “ This (says 
“ Menu) is a fixed law.”® For ,tlie king to take it 
under any circumstances, or for any purpose, other than 
that of protection, and preservation for the rightful 
owner, would be sacrilege, equivalent to that of appro- 

C • 

(1) Jim. Yah., ch. XI, sect, vi, § 27.-3, Dig., 537, 

<$) 3, Dig., 645, 546. 

(3) Jiim. Yah., ch. $1, Sect, -vi, § 34. 

Mit. on Inh., ch. II, sect, vii, § 6. 

Vnhaspali, 3, Dig., 838, . 

(4) Tbte Vishnu Parana, 4.-^3, pig., 623. 

(5) Saneha and Lichita, 3, Dig.j 539.-— 1, Id., 469. 

Mft. on Ink, ch. II, sect, vii, 8<-‘ 

& Post, Append, to oh. VI, p. 247.— E. and tide Post, 302. 

m Mena, ch. IX, 16ft* , 

[(a) A*# 0 ' P- if? hole, (a.)] 
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priatifcg what has ‘been consecrated to the, grods.' 1 2 ’ 
Bather than it should so esdheat, should there be none 
of the sagae class competent to*take it, (meaning pro- 
bably, as before, in the same town,) it is “ to fie cast 
u into th^ witters f m — a figurative declaration, doubt- 
less, never, intended to be literally and universally 
enforced. 

As holy mendicants, and Avowecf devotees, such as 
hermits/ 3 ’ ascetics/ 4 * ’ and professed students of theo- 
logy/” in abdicating all worldly ties, lose their title, as 
heirs to those, to Whom they are by nature related/ 6 ’ 
so is any property, that they have, such as the hoard of 
wild rice belonging to a hermit, the gourd, clout, and 
otljer similar effects of an ascetic, and the books, 
clothes, and the like, of a student/ 7 8 9 ’ transmissible, not 
according to the general laW of inheritance, but among 
themselves, as with us in thn case of corporations. <9) Of 
such successions an instance will lae found in the Appen- 
dix/ 4 ’ and several in thg Bengal Beports, referable to 
the religious order qf Sanyasis or Gosains \ who, being 
restricted from marrying, and consequently preceded , 
from leaving legitimate issue, are, on their death, sue- 
ceeded in their rights and possessions by their Chelas, 

(1) .3, Dig., 587. 

(2) Narcda, 1 Dig., 335, 336.-3, Id., $41. 

(3) Vanaprasta. * 

(4) Yati, or Sanyasi. 

. (5) Brahmachari. \' 

(6) Post, p. 154. / ,• . • -,N .. 

(7) Note to Jim. Vah., cft/XIr sect vi, § 36. 

(8) Jim. Yah./cVv^t, sect, vi, SS.—Mit, on Inh., ch, II, viii. 

3, Dig., 546. — Daya Crama Saogpaka, ch. I, sect. % 8eq. 

(9) Post, Ap'pend. to ch. VI, p. 243* 
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9 

or adored pupils. 0> It may be added here, that'lands 
endowed for religious purposes are not inheritable at 
all as private property / though the management of 
them,4br their appropriate objeot, passes by inherit- 
ance, subject to usage ; as in the case of.many of the 
religious establishments in Bengal, where the superin- 
tendence is, by custom, on the de^th of the incumbent, 
elective by the neighbouring mohunts, or principals of 
other similar ones. (2) 

, Such is, by the Hindu law, the course of inheritance, 
where it is not obstructed by any cause of exclusion ; 
and subject, in all cases, to particular obligations and 
charges. These causes and incidents will constitute 
the subject of the two following chapters. 

< 

[Note.— In this chapter, the Law of Inheritance is considered 
in its application to a divided family, i . e., to the heirs of a son who 
had separated from his coparceners and had become the sole owner 
of what he possessed. No mentiqn is made of the descent of an un- 
married womhn’s property, r while that of a widow is treated of in a 
separate chapter, (•) and information in regard to succession in an 
undivided family is left to be gathered trom the chapter on “Par- 
tition,’^) The disposition of property on partition ill a father’s life- 
time and inheritance upon his death, are ih most respects identical, 
t except, with this material difference iu regard to self-acquired pro- 
perty, that the father has power, division taking place during his 
lifetime, to apportion it among his sons at his discretion, while 
after his death, it classes as ancestral, and is governed by the same 
rules as such property/ 0 ) But as Succession in an undivided family 
differs, in certain respects from that which prevails in the case of 
property held individually, # it may not be inappropriate to sum- 

(1) Betig. Rep., 1808, pp. 73,02.-Id**8O7, p. 144. -Id., 1810, p. 24fl.— 

Bombay Rep,, p. 897. 

(2) Eldar widow of Rajah Chatter Sein v, yoangerwidow. of ditto ; ■ 

Beng. Rep., 1807, p. 103. f ' ;£j£5$ 

„ Narrain Das v. Bindhabun Das, Id,, 18'l4, 4 p. *481* ^ 

* Post, Append, fo-eb. VI, p. 250, Sir W. J6ne*.’*v ■' 

I*. to ch. IX, p. 3«g. f 

[(a) Post, chap, X, p. 28% [(h} Boat, ohap. IX, p.168. J [(c) Ante, p.^Ul. 
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marize«here, for convenience of reference, the line of lieifs to an 
undivided estate. It is as follow§ The estimated share of each 
brother vests successively in his ^ons, sons’ softs, and sons’ grand- 
sons, as in tjie case of individual prepay. Failing these, the lapsed 
3 hare vests equally in the surviving* brothers. The groat-great- 
grandson o^ tli^ demised brother would not take it unless kept 
opened for him by the survival of his father or grandfather. From 
the brothers the lapsed share vests in their male issue as far as 
the great-grandson. Aftqji that it passes to the widow of the last 
survivor of any of these, the widow of those previously demised not 
participating/ 0 This is because on*the death of the brother who 
first demised, the entire property vests in' the surviving brother and 
so passes on to his widow. <b) Should she re-marry, her interest in th<3 
property will cease and determine as if she were dead, and the next 
heirs of her deceased husband or other persons entitled to the pro- 
perty on her death succeed' to the same/ 0 When there may be 
male issue of the undivided brothers, the estato passes from one 
cousin to another to the remotest degree while remaining undivid- 
ed ; and on all these failing, the -\\idow of the last survivor among 
them. It finally goes to the divided relatives in their order/ 0 * 

Any property a female, dying unmarried, may possess, goes to 
her brothers and then to her mother and father. If she have been 
betrothed, any nuptial presents ski* may have received^ from her in- 
tended husband, are returnable to him, the charges on both sides 
being first deducted/ 0 The property of a dancing girl passes to 
her female issue first and theif to her male ste in the case of other 
females, but on failure of* issue it goes to the pagoda to which &he 
is attached/ 0 The heirs of a prostitute ^ire her jissue aCtej her 
degradation. None of her relatives who remain undegraded in caste, 
whether offspring or other, iuherit to her/ K) • 

In* the province of Malabar, the ifaroomakatayam lavs prevails 
generally, according to which the iiiheritance runs in the femal^ and 
not in the male line : — tfius a man’s property descends to his sisters!,* 
sisters’ sons, sisters’ daughters, sisters’ daughters’ sons and ^laughters ; 
mother, mother’s sisters, their ^ohildreu ; anS to his maternal grand 
mother, her sisters and their children. Failing these, it goes to the 
ftian’s disciple ah^ ^ell^w-student, aud then escheats, fh Canara, a 
similar system of •i^heritiauce obtains which is termed Alya Banian^ 

(a) Str. Man/o£ ftd, law, para. 347.] [(«) MU, on Ink, ck II, sect. £& $Q.l 

(b) II, Colebroofre, pp. 231, 232,] • (f) Str. M tin. of H d . law,pa*^.$01 , 362. 

(c) AcfXV of 18 56, s<#t, iij r (g-kProc. oOfad. S.TJ., lltENov, 1844.’ 

(d) Str t Man. of JId. law, para, 347,] [(h) ShvMfai, ofHd. law, paras 382, 404/ 
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CHAPTER VII. 

ON" DISABILITIES TO IKHKE^T. 

Exclusion from inheritance, with the Hindu, rests, 
in general, upon the same principle with succession to 
it; i. e„ it is connected with the obsequies of the deceas- 
ed; from their incapacity to perform which, the 
excluded are incompetent as heirs. (1) The causes of it 
are sufficiently numerous ; defects both of body and 
mind, together with vice, constructive as well as actual, 
being attended with this effect ; and lastly, devotion 
fo.any of the religious orders. 

At ffrst sight, it appears harsh to divest of their he- 
ritable rights, not only idiots and madmen, but the 
deaf, the dumb, and* the blind, the lame, and the im- 
potent ; <4) and, certainly, disqualification, in this 
respect, is extended, by the law in question, beyond 
what takes place < in our own, or other Codes ; 
but when it is considered, how unfitted these in 
general are* for the ordinary intercourse of the 
world, 1 to and that they are, by the same law, anxious- 
ly secured in a maintenance for life, chargeable 
upon those who replace them as heirs, the severity 

of the enactment is not only in some degree abated, 
• . * 

(1) Jim. Vah., cb. XI, sect, vi, 31. 

(2) MJfenu, ch. IX, 201, 202.— Jim. VaL, ch. V, §, 7, et fceq. , 

^ H, sect. x.— Day^ Oraipa Sangraha, cb. IL 

s‘r : Bombay * 

Baudbayana^l, 316.— 2, Dig., 2. 
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but if even admits <Jf comparison with our owji' insti- 
tutions. The idiot and lunafic are not indeed, with us, 
disinherited ; but in effect, their condition, while their 
infirmity continues, differs but in name from that*of the 
Hindu, alike*destitute of reason. Their property is, by 
the English law, vested in others, subject to their 
being maintained ouVofit ; which is precisely the con- 
dition of the Hindu, under, similtfr circumstances ; 
with this in his favor, that the obligation of mainten- 
ance, on behalf of the excluded in general, is rendered 
as cogent as possible ; any failure in it bqjng not only 
a cause of disherison in* those, by whom it is withheld, 
but denounced moreover for punishment in another 
world ; (1) thus, in the instance of persons, not only 
wretched and helpless, but, circumstanced as they are, 
peculiarly liable to be neglected, establishing it not as 
a civil merely, but as a solemn right. And it is only 
where these infirmities arc coeval with birth, that the 
disability attaches : though Jagannatha seems to make 
the case of the mad man an exception in this particu- 
lar ; (2) and, of the impotent (who is also excluded) it is 
said by a sensible author, to be indifferent, whether he 
is naturally so, or by castration. (3) The idiot is describ- 
ed as one incapable of discriminating right from 
wrong, and insusceptible of instruction ; w and various^ 
causes are assigned for jthat madness which disqpali- 

• (1) Mean, oh. IX, 202. — Mit. on Inh., ch. II, sect, x, §»5.— 3, Dig., 

320. 

(2) 3, Dig., 314.— Vid. tamen, Id., 304 

(3) Balembhatta, note to Mjt. on Inh., ch. II, sect, x, § ^ 4 } 

Qu. tarn. e § t Vid., 3, Dig., 320. 1 •> 

(4) Mit. on Inh., oh. D, sect, x, § 2.r^Jim. Yah., ch. V. § 0 
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fies. (1) ' The deaf/ the dumb, and the 'blind are, with us, 

severally, as such, no way affected in’ their rights ; but, 

if a man be born destitute at once of the, power of 

hearing, speaking, and seeing, the avenues of know- 

ledge thus shut up, and the requisites of a social being 

denied him, he is, by our law, looked upon as an idiot, 

and liable to be treated accordingly. And, upon the 

same principle, the giound of their exclusion by the 

Hindu law is stated by one writer to be their want of 

initiation and investiture, aiising from their unaptness 

for the requisite studics. (2) By. this law, privation of 

any one of these faculties excludes' from inheritance, 

as does lameness ; but it must be entire ; that is, the 

■» 

individual must be so lame, as not to be able to walk 
on either foot ; and so, as to his hands, he must be 
deprived of the use of both. <3) To induce disiuherison 
with us, from bodily defect, the birth must be a mon- 
strous one ; for, however deformed, or deficient, if it 
have human shape, it may be heir. 

Butneitherare these, by the lawunder consideration, 
the only natural visitations productive of this civil dis- 
ability! Believing, as we do, in the resurrection of the 
•body, wo remain ignorant as to the intermediate state 
of the soul after de^th*, possessing in that particular no 
distihet revelation. But the Hindu conceives his at- 
tainment of supreme bliss, in the repjon of his spirit 

t < 

Mifc. on Ink, cMh sect, x, § 2. 
if) Jira.VaL,ch. V,|J8. * 

{3) 3> Dig , 321, 32^m/3un. Yah., cb, V, § 10. 
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with its author, t6 he subject to innumerable transmi- 
grations, according to circumstances, apd especially ac- 
cording to his conduct in ttfe present life ; (1) — a notion, 
(howevef originating) that appeafsto have been widely 
adopted jjiapcien^ times. (2) Hence his tenderness to 
sentient beings of every description, and reluctance to 
the shedding of blood ; with its habit, sanctioned by 
law, of attributing to delinquency, in a former state of 
existence, a great proportion of the physical infirmities 
to which flesh is heir. Universally, the sin of the 
parent but too often manifests itself in the debility of 
the offspring; and. the individual, in various ways, 
feels in his frame the direct fruits of his own vicious 
indulgence. But, with the timid and superstitious 
Hindu, overlooking natural causes, maladies, if ex- 
treme, are regarded as an expression of the divine’dis- 
pleasure at vice and crime, .indulged and perpetrated 
in a prior form ; which it remains for the actual suf- 
ferer to expiate, forfeiting'in the meantime his suc- 
cession. “ Some evil-minded persons, (says Menu,) 

“ for sins committed in this life, and some for bad ac- 
“ tions in a preceding state, suffer a morbid change in 
“ their bodies. ” (3) Reproducible* to the extent of.* 
seven successive births, 14 * of these morbid and sinful 

(1) Menu, ch. VI, 61 v — Id., ch. XII, 16, et. seq. 

(2) St. John, ch. IX, ver. 1. 

Nqh interirc animas, sed ab aliis , post mortem, transire ad alios* 
(Cfesar Gntnm, lib. vi, 14.) Whence Ho^kce’s description,* non paren- 
tis funer a Galilee. Upon which the scholiast says/ verd persuasions 
# rursus rtnascendi mortem non t imebant And, to th^aame persua- 
sion may he referred that passive courage, so characteristic 

. . of t)ie also Ovid’s Met., lid. nv, 1, 16®. 

’ •**’ . 

(3) Mentis ch. XI, 48,-^Post, Append, to oh. VII, p. 267. 7 

(4) Satattpa, 5, Dig., 313. 


19 
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marks, presumptive of crime, and obstructive of inker 
itance, a copioug and minifte list is added ; (1) of whicl 
some of the specimens, aife sufficiently appropriate 
with Reference to thfe offence they are considered at 
representing. The disease that disables, (an obstinate 
or an agonizing one,) must be ascertained to be th« 
sign of an atrocious crime, or it has not the effect o 
excluding ; (2) it being, not the disease, but the sin tha' 
is the cause of the disability ; f3) and hence it may b< 
removed by penance, <4) the impediment continuing t< 
operate, only so long as penance remains unperform 
ed. (s) Thus *restored, inheritability follows ; there 
being said to be no case, in which a man competen 
to the one, is not qualified for the other. !6) Of obstinate 
diseases, marasmus, or atrpphy, is mentioned as an in 
stance ; of the agonizing, leprosy ; w but it must be o 
the sanious, or ulcerous (the worst) kind ; (7,(b) of whicl 
a text of the Bawisha Purana gives a disgusting de 
scription. <8> • 

If vice, thus imputed by inference, of which the indi 

(1) Menu, ch. XI, 49, et seq. 

(?) 3, Dig., 314. 

(3) 3, Dig., 312. 

necesse es 

Multa dieu concreta modis inolescore miris ; 

Ergo exercentur poems ; Veterumque malorum 

4 Supplicia expendunt. A3n, VI, y. 737. 

(4) Menu, ch. XI, 209, et seq. 

(5) Post, Append, to ch. yil, pp. 261, 268.— E. Id., p. 272.-C. 

(6) 3, Dig., 305. e 

(7) 3, Dig., 3Q3, 309, 311, 312.— Mit. on Inh., ch. II, sect. *. 

See case of leprosy, as justifying suicide, withitsaidert and abettors ; 

B&ng.Ileu.. 1810. 239 and 321 

. {8) 3, Dig., 809. 

- disqualification descends to heirs, althongh adopted. — Sevachti- 

IviManPittAjj'*: of Mad. 8. U., 1867, p. 210.] 

''jk'CtS}. Unit uvehyvda Pttlay^ Parasakti.^^., 1860/p. 2&9.] 
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vidual is unconscious, is to be so punished, and requires 
to be so expiated, much m<5re that of jvhich, in his ac- 
tual person, the guilt of the delinquent is established 
by confession, or pi;oof. “ All those brother*, (says 
“ Menu^wbp are addicted to any vice, lose their title 
“ to the inheritance. And, though free from .vice, 
if, destitute of virtue, a son neglect fulfilling, to the 
utmost of his powei? prescribed duties, he is excluded 
from participation. Passing by positions so general, 
and which have not been uniformly expounded, cer- 
tainty will be best sought in particular instances. By 
some, vice, excluding from inheritance, is resolved into 
the unwarrantable puysuit of wealth by*robbery, lar- 
ceny, (b) crimes against the.person, with inferior delin- 
quencies. Of these, such as amount to felonies, are 
attended with forfeiture by our own law. Whether 
this explanation of the term comprehends gaming, mtist 
be collected from various authorities, <s) compared as to 
weight and number. The pigest, reviewing different 
opinions on the point, says, that lliany authors (among 
whom is included Culluca Bhatta) acknowledge the 
exclusion of a man addicted to it, artd similar vices ; (4) 
while others are alluded to, according *to' whom, the 
persons in question are not deprived of their shafes : . 

but, whether by this, or by whatever other means they 

• T 

(1) Menu, ch, IX, 214. — Jim.Vah., cfc.V, § 13. — 3, Dig., 299, S02, etseq*. 

Daya Grama Sangraha, cfh. fll, 2, el seq. 

(2) Jim. Vah., ch. v, 13.— Mit. on Inh., ch. II, sect, x, 3. 

Vrihaspati, 3, Dig,, 230, 301.— Nareda, Id., 303, 

(3) Nareda, 3, Dig., 140. — Apastamba * 3, J>ig„ 298. • 

(4) ( 3^ Dig., S00. — Daya Grama Saugraha, ch. Ill, 6. 

[(a) In Lutchxaeeda vee alia* Canacuraa v. Narasimmah, (Dec. of S. U., 1858, p. 
118,) the Judges express their ‘‘opinion that though Buoh consciences might 
attach to crime or vice in a Hindu community governed by its own' Civil end 
Criminal law, it cannot do fid where, by another system of Criminal law, other 
specific punishments are bwardod to particular offences, and ^whl^they 
therefore hold that *uoh further penalty cannot he added ” ) 

[(b) Stealing good*, belonging to the family estate*— C. Lutchmee&avee v. ' 
• Narasiinmatu— Dec. of Mad. S, D;,. 1858, p. 118 j 
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dissipate that wealth, in which not themselves <alone 
have an interest *they lose of their inheritance pro tanto ; 
it becomes matter of account ; and' their allotment, on 
partition, is diminished, by somuch as they have squan- 
dered or wasted, the difference, if against them, consti- 
tuting a debt ;' 1] leaving it to the pursuit of courses, 
more distinctly criminal," to work At once an entire for- 
feiture. (2) Though our oym have not adopted the con- 
struction of the Roman law, which regarded and treated 
the notorious prodigal as non compos , nor the policy of 
Solon, which branded him with perpetual infamy, it 
may be recollected that dissipation of his feud was, by 
the law of feuds, a cause of forfeiture! Si vassallus feu- 
dum dissipaverit,aut insignidetrimentodeterius fecerit 
privahitur . (3) And it must be admitted that, amorig a 
people with whom a community of interests is the most 
common form of property^ it is expedient that some se- 
curity, likfely to be efficient, should exist, to protect fa- 
milies against the consequences, in any of their mem- 
bers, of vicious extravagance. * In assigning the punish- 
ment for gaming, Menu is silent as to its excluding 
from inheritance. w It must be confessed that, with 
every benefit of distinction and explanation, for want 
of well-defined cases, judicially ascertained, and au- 
- thentically reported, much, in enforcing the greater 
part of. the law cqmprehended in the whole of this 
chapter, must be left to (what should in judicature 
% 

4 

(l) 3, tf Dig., 299, contr.— Post, p. 2 14, ( 

C33 , 298, 300. ‘ . 

(3) Wright on Tenures, p. 44, citing JJasius, in Usus Feud, 91 

and Crag, de Jur. Feud, 362. 

(4) Menu, ch. IX, 221 to 228. 
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be provided agaiVist as much as possible) ttfe deli- 
cato discretion o£the Judgb. In the meantime, the 
following recapitulation afid remarks will be receiv- 
ed with the respect due to*the authority’from whence 
they proceed. “*In regard to the causes of dis- 
“ inheritance, discussed in the Digest, b. v, ch. 5, 

“ sect. I, corresponding with the 5th ch. of Jimuta 
“ Vahana, and the 10th sect v ch. 2 «of the Mitacshara, 

“ I am not aware, that any can be said to Have been 
“ abrogated, or to bo obsolete. At the same time, I 
u do not think any\of our Courts would go into proof 
11 of one of the brethren being addicted to vice, (1) or 
profusion, or ofbeing guilty of neglect of obsequies^ 

“ and duty toward ancestors/® 5 But expulsion from 
“ caste, leprosy, and similar diseases, natural deformity 
“ from birth, neutral sex, .unlawful birth, resulting 
“ from an uncanonical marriage, would' doubtlessly 
“ now exclude ; and, I apprehend, it would be to be 
so adjudged in our Adawluts. That the causes of 
u disinheritance, most foreign to efur ideas, are still 
“ operative, according to the notions of their law 
“ among the natives, I conclude from some cases lhat-* 
u came before me, when I presided in Zilla Courts. I 
“ Will mention but one, wly.ch occurred at Benares, at 
“ the suitof anephew against his uncle, to excludediim 
‘ ‘ from inherited property, on the ground of his having 
“ neglectedhisgrandmother’sobsequies. He defended 
y himself, by pleading a pilgrimage to Qaya h where he 

(1), See 1, Bombay Kep., p. 144 where a Will by % father, par- 
tially disinheriting one of his sons, on the ground of ficious 
conduct, was sustained on appeal. ' - 

. -■?' *f( a ) Vide ante, p, 147, note (a).] 
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“ alleged he had performed them. * His plea, joined 
“ with assurances of his attending t® his filial duty in 
“ this respect in futurfe; was admitted; and the claim 
“ to disinherit him, disall6wed. v(1) 

Ityemains to consider one case, that may be said to 
be, with reference to personal delinquehcy, instar 
omnium — occurring in every enumeration on the sub- 
ject, as a cause of exclusion, namely ; — degradation, or 
the case of the outcasteP w Accompanied with certain 
ceremonies, its effect is, to exclude him from all social 
intercourse, to suspend in him every civil function, to 
disqualify him for all the offices, aqd all the charities 
of life ; — he is to be deserted by his connexions, who 
aj*e jrom the moment of the sentence attaching upon 
him, to “ desist from speaking to him, from sitting in 
“ his company, from delivering to him any inherited, 
11 or other property, and from every civil or usual atten- 
11 tion, as inviting him on the first day of theyearorthe 
“ like. ,,(3) So that a man under these circumstances, 
might as well be dead; which, indeed, the Hindu law 
considers him to bo, directing libations to be offered to 
Manes , as though he were naturally fio. <4) This system 
’of privations, mortifying as it* must be, was enforced 

under the ancient law, by denouncing a similar fate to 
% 

(1) Per Mr. Colebrooke, in MSS. penes me. 

(2) jifcenu, ch. IX, £>1.— Jim. Vah., cL V, § 3. 

Mit. on Inh., ch. II, sect, x, § l, 2. 

; Saocha, and Litchita, 3, Dig., 300,— Nareda, Id., 303. 

. Devala, Id., 304. — Brahina Purana, Id., 812, 313. 

Id., 3ljEte~llfoldhayana, Id., 316.' , , 

$ Hfenu, ch. XI, p. 185.— Id., IX, 238. / ■ 

Menu, ch XI, 183, 184.— Post, Append. VI I, p, 281,.— C. 

|[(a) This disqualification has bean removed by Act XXI Cf lSSoy 
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any one, by whose* means they were endeavoured to be 
eluded; (1) 2 3 4 but thisjseverity w%s moderated at the begin- 
ning of the present age, in whiph it is said “ the sinner 
“ alone bears his guilt ;” !2) the law deeming so seqously 
of non-intercourse, that if' one who ought to associate 
at meals with another, refuses to do so, without suffi- 
cient cause J he is punishable. (3)!a) And, in the Bombay 
Reports, there is an instance of an action of damages, 
for a malicious expulsion from caste.' 4 ' The analogy 
between degradation by the Hindu law, and excom- 
munication, as it prevailed formerly among us, holds,, 
not merely in the general nature and effect of the pro- 
ceeding, but in the peculiar circumstances of the one 
and the other being two-fold. As, with us, there was the 
less, and the greater excommunication, so, of offences 
considered with reference to their occasioningexclusion, 
from inheritance among the Hindus, they may also be 
regarded in a two-fold point of view. This we leafti from 
a case that was before the Sudder Dewanny Adawlut 
of Bengal, in 1814, in which the official ’Pundits, 
having been referred to, distinguished between “ those 
“ which involve partial, *and temporary degradation, 
“ and those which are followed by loss, of- caste;” — 
observing that “ in the former state, that of par- 
“ tial degradation, when the offence which occasions 
“it is expiated, the ‘impediment to . succession is 
“ removed ; but in the latter* where the degradation is 

(1) Menu, ch. XI, 181, 1S2. 

(2) Parasara, General Note, at the end of Mbnu, p. 363. 

(3) Post, Append," to ch. VII, p. 265,— C. 

(4) Durmashuud v. Goolaskund, I, Bom. Rep., pp. il, 3%; and Vid. 

Post, Append, to ch, Vli, p. 267,— K. 

[(a) In Atoocoonj Pulliah and others v. Skkalvohmna Variah fDec. 

1859, p. 60} where damages were sought on a plea of defendant infusing to 
eat with plaintiff u in .'line,” the caseVas dismissed, as plaintiff could not 
show fclmaelt to ha$ bfeeii endamaged.] 
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“ complete, although the sinfulness bf the offenoe may 
“ be removed by expiatory penance, yet the impedi- 
ment to succession still Remains ; because a person 
“ finaJJy excluded ffom his tribe must ever* continue 
“ to be an ontcaste.” (1) In the case al]uded.to,,the party 
in question having been guilty of a series of profli- 
gate and abandoned conduct, having “ been shame- 
“ fully addicted to spirituous liquors ; having been in 
“ the habit of associating and eating with persons of 
“ the lowest description, and most infamous character; 
“ having wantonly attacked and wounded several 
“ people at different times ; having openly cohabited 
“ with a woman of the Malioflaedan persuasion ; and 
“ having set fire to the dwelling-house of his adoptive 
“ mother, whom he had njorc than once attempted to 
“ destroy by other means,” the Pundits declared, that 
“ of all the offences proved to have been committed by 
“ Sheanauth, one only, ^namely, that of cohabiting 
“ with a Mahomedan woman, was of such a nature, as 
“ to subject him to the penalty of exclusion from his 
“ tribe, irrevocably — and ’of this opinion was the 
Court. The power to degrade is, in the first instance, 
with the caste themselves, assembled for the purpose ; 
from whose 'sentence, if not apquiesced in, there lay 
an appeal to the King’s Courts. (2) In the case that 
has been cited, the question arose incidentally, upon 

a claim of inheritance ; and that case shows that the 

# 

power Amounts to u species of censoi'ship, applicable to 

(1) Sheanauth Rai v. Mussummant Dayatnyee ; Beng. Rep., 
tip '1814, p. 434.— 1, Dig., 279, 288.— Andsea the cases on the 

subject, in 1, Bombay Rpp., pp. IT and 36. 

(2) Post, Append, to ch, VII, p. 267.— E. ‘ 
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the morals of the people, in instances to which the 
law, strictly speaking, would not perhaps otherwise 
extend. The sentence can b<5 inflicted only for of- 
fences committed by the delinquent in his existing 
state ; (1) and,. where the offence is of an inferior nature, 
to justify it, it must have been repeated/ 2 ' What 
distinguishes degradation from other causes of exclu- 
sion is, that it ox tends its effects to the son, who is 
involved in his father’s forfeiture, if born subsequent 
to the act occasioning it. (3) Born before, ho is en- 
titled to inherit, and takes, as though his father were 
dead/ 4 ' , Whereas, *in every other instance of exclu- 
sion, the son, if not actually in the same predicament 
with his father , (a) succeeds, maintaining him; the same 
right extending as far as the great-grandson/ 5 ' And. 
with regard to the father, or delinquent himself, where 
the exclusion from inheriting is not for natural defects, 
the cause must have arisen, previous to the division, 
or descent of. the property ; if it do not occur till after, 
the succession is not divested by it/ 6 ' Hence, adul- 
tery in the wife during coverture, bars her right of 
inheritance ; (7) — divesting it also, a£ter it has vested ; — 

the Hindu widow resembling, in this respect, the con- 

• 

•(}) 3, Dig., 312. 

(2) 3, Dig., 304. 

(3) Devala, 3, Dig., 304.— Vishnu, Id., 316. 

Daya Crama Sangraha, cli. IIIj vii, 152. 

(4) 3, Dig., 321. « - 

(5) 5, Jim. Vah., ch. V, § 19. — Mit. on Inh., ch. 11, sect, x, § &> 
3, Dig., 304, 324.— Daya Crama Sangraha, ch. Ill, vii, 13. 

• (6) Mil* on Inh., ch. II, sect, x, 6, note.— 3, Dig., 47b. 

(7) Mit. on Inh., cfy. II, sect, i, 30, 39. % l; 1 

% ; .Vrihaspati,4.— 3, Dig.,458.— Vriddha Menu, Id., 471; 

‘ Beug, Rep./ ante, 1805. p. 64. 

*■ Post, Append, to ch. vii, p. 269.— S. 270.— C. 

[(a) Ante, p. 146, note (a).] 

20 
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dition of ours in most instances of copyhold dower, and 
holding it, like her, dum chsta fuerit only according 
to an opinion of great* respectability, that for loss of 
caste, .*unexpiated bjr penance, find unredeemed by 
atonement, jt is forfeited. 00 In general, the law of 
disqualification applies alike to both sexcs. (2) 

It appearing, then, that the incapacity to inherit, 
except in the instances of the outcciste , (a) is personal 
merely , <b) that one excluded may be said, in every case, 
to be entitled to be maintained ; (3) and that, in most, 
it is in his power, at any time, to restore himself to his 
rights ; — whatever may be thought of the wisdom of 
some of these provisions, it cannot be said that they 
arc universally destitute of justice, or, in any instance, 
totally devoid of humanity. Nor in comparing this 
part of the law with our own, ought we to forget, that 
the latter has made none, for preventing the absolute 
disinheriting of children by Will. 

It will appear, in -a subsequent chapter/ 4 ’ that, on 
entry into either of the two roiigious orders, the devotee 
(like the professed monk with us|>efore the Reforma- 
tion) becomes eiviliter mortuus ; a^^the next heir suc- 
ceeds, as though ho were naturally deceased. (ii) And, as 
the devotee hijnself, abdicating secular concerns, is in- 
capacitated from inheriting, so is*the religious 'pretender, 

'(I) Post, Append, to ch. VII, p. 272.-— C. 

See also 3, Dig., 479. 

(2) Mit. on Inh., cht* II, sect, x, 8. 

(3) Post, ch, VIII, p. 164. 

(4) Pc^t, ch. IX, p. 176. 

(5) Menu, ch. IX, 211, 212. 

: 4 ; Yasishta, Mit on Inh., ch. II, sect x, § 3. 

3, Dig., 3, 7.— Catyayana, Id., 326* ‘ 

[(a) Ante, p. 150* note (a).] 

[{b} Ante, p. 146, note (a). J 
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and the eventual apostate . w Under 'the former term 
may be included hypocrites and impostors, used syno- 
nymously for those who, usurping sacred marts, 
practice austerities with an interested design. (1) *’ 

The remaining cause of exclusion to be noticed is, 
an incompetent marriage, that is, where the husband 
and wife are descended from the same stock. Such a 
marriage being incongruous,* the issue of it cannot 
inherit, excepting among Sudras. And the conse- 
quence is the same, where the marriage has not been’ 
according to the order of class.® . 

The heir, or lieips, under no disability, having suc- 
ceeded* to ■ the inheritance, it is next to be seen, to 
what charges this is liable. 

(1) Devala, 3, Dig., 304, 3 lft. 

Menu, cli. IV, 200, 21 1. — Id., cb. VII, 154. 

Jim. Vah., ch. V, 14.— 3 Dig., 327. 

(2) Ante, p. go. 

[(a) Act XXI, of 1 850 securea to persons changing their religion their civil 
rights ; and such persons have the option of cith er renouncing the old law with, 
their former creed or abidfe^tiy it, notwithstanding such change of faith. In 
the latter case as regards Hindus, their rights wijl be determined by the 
Hindu law. — Abraham v. Abraham. — Dec. of PrivyOouncil, 13th June 1803.J 



CHAPTER VIII. 

» 

CHARGES ON THE INHERITANCE. 

The charges, to which the inheritance is liable, are of 

three kinds. First, debts, and other obligations, in the 

nature of legacies'; Secondly, certain specific duties to 

be provided for out of it, where it has descended to a 

'single heir, and out of the common fund, where it has 

vested by survivorship, inundivided parceners ; Thirdly, 

maintenance, of all requiring, and entitled to it. 

• * * 

I. The first charge to be noticed is the payment of 
.debts ; an obligation which the Hindu law inculcates 
tfpon the heir, as of importance to the peace 0/ the 
deceased, equally with the performance of his funeral 
ceremonies ; — the two tegetker constituting the true 
consideration for inheritance . 05 The • most general 
position respecting it is, tljat debts follow the assets 
into whosesoever hands they come ; <2) the obligation 
to pay attaching? not upon the death only of the 
ancestor, but on his becoming an anchoret, or 
haviqg been so long absent from home, as to let 
ip a presumption of death. < 8Xa) But to be thus bind- 
ing a debt must have been incurred on a good 
consideration. This excludes such as have arisen 

(1) Ante, p. 117.— Menu, ch. XI, 68. 

- *1, Dig., 267.-286, note. 

|2) Yajnyawalcya, l, Dig., 270, and many subsequent pages. 

* "Post, Append, to oh. VIII, pp, 28?, 282, 

(3) Vishnu, 1, Dig., 266, et seq. 4 

((a) For length of absence that raises this presumption.— Vide Ante, p. 
Ill,, note (a).] * 
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from gaming, or ‘the purchase of spirituous liquors, (1) 
except in privileged times,' 'when excesses may be in- 
dulged.® Debts' due for tolls and fines are also ex- 
cepted ; (1) the reason of which ma‘y bo, that they t are to 
be regarded as ready money payments, for which 
credit will havebeen given, at the risk of fiirnby whom 
they ought to have been received. And, where the 
consideration of a &6bt may have been such, as in its 
nature to charge the common fund; as for the nuptials 
of any of the family, the expense attending them must 
have been reasonable, according to the usage, and 
means of the family ; beyond which, if carried to 
excess, he, who so ‘imprudently contracted it, will be 
alono liable, unless it nave been adopted by the rest.® 
Contracted fairly, for the use of the family, by what- 
soever member of it, it binds the whole.® MucJijis 
is said everywhere of the religious tie the son is under, 
to pay the debts of his ancestor, it seems settled at 
Bengal, that it has no legal force, independent of 
assets.® But, to the southward, the doctrine of the 
Mitacshara, supported by the Madhavya and Chan- 
drica, is said to render the payment of the father’s 
debts with interest, and the grandfather’s witlmut 
interest, independent of assets, *a legal,® as well as , 

(1) 2, Bombay Rep., p*200. — Id., p. 203, note. 

Post, Append, to ch.*XII, p. 450. * ' 

(2) Menu, ch. VIII, 250. —yj, Pig* 296, 307. 

Vrihaspati, 1, Dig., 304, 305, 311. 

(8) 1, Dig., 304, 307, 309, 

(4) 1, Dig., 294, 295. 

(5) Monti ch. VII, 166. — 1, Dig., 282, et seq. and 290. 

Bong. Rep., Cause 12 for 1817, p. 607. 

* Post, Append. t,o oh. XII, p. 466. 

(6) 1, Dig., 320.— Note to Id., 266. 

[(a) The Courts do not feel themselves bound by this directory precept* 
and in Arts* Lahhmipaii Sastrulu v. P, Buchireddi and (mother (Dec. S, IT., 
1860, p. 78) and other similar cases, the judder Court have ruled that sons 
are liable to the full extent of assets only.] 
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sacredVbligation'.^ In the discharge of it, a priority 
also is prescribed, suitable, fn one respect, to the genius 
of the law : depending,* first, on class ; next, upon the 
i me when they have b*ben severally contracted. Where 
creditors are, of different classes, the Brahmin is to be 
preferred in payment ; and others according to the 
order of their class ; — while, ampng creditors of the 
same class, the payment is to bo in the order, in which 
the respective debts due td them were contracted. But, 
as there is no fraction of a day, where debts due have 
been contracted on the same day, the payment is to 
bo pari passu , by a proportionate distribution of 
the assets ; excluding altogether the creditor who, 
possessing a pledge, has trusted to it for his reco- 
very.®^ rp 0 these rules, j there is an exception in 
favor of one, whoever he may be, and whenso- 
ever the debt due to him was contracted, with re- 
ference to assets produced by liis particular loan; upon 
which he has a sort of lien, being entitled to be paid 
out of them in the first instance ; and in preference to 
any other claimant. (8) The course for the payment of 
debts, on partition, may be either by disposing of a 
•suflieiont part of thb property for the purpose, and 
thus paying them off at once ; pr, by apportioning 
them among the parceners, according to their re- 
spective shares ; — an arrangement, which, to be bind- 
ing, upon creditors, would require their assent. (4) Mo- 
dified, .as *the details*>of Hindu law are, everywhere 

(1) 1, Dig., 270.— Post, Append, tp ch. VIII, p. 274 to 279. 

(2) 1, Dig., 376 to 379. 

(3) Gatyayana, 1, Dig., 880. 

, (4) Jim. Vah., ch. 1, 48.— Post, Append, to cn..VIII, p. 288. 

[(a) In illustration of this, the non-liability of sons to discharge a loan raided 
by their father by mortgaging his pension, may bo quoted . — iShuretf Amted 
v, Kukeer Sail am l another.-~l, Dec, M. S. U., p. 280-] ' ' > 
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by local usage and practice, how far'the who\e*of the 
ancient provisions for the ’payment of debts are at 
prosent applicable,* must lee 16ft to the discretion of 
Courts, exercisingjuiusdiction, within particular limits. 
What retrains to •be adduced on .the subject will bo 
more properly reserved for the chapter on Contracts. 11 

Connected with tfte above dutv, is the discharge of 
obligations, resting on the intention of the deceased, 
sufficiently manifested ; since, though nothing occurs 
in the Hindu law expressly in favor of the testamen- 
tary power, as exercised undcrothor Codes, it provides 
distinctly for flip performance of promises by the 
ancestor in his lifetime, to take effect after his death ; 
and ; to this extent, a “ friendly gift ,” as it is called, not 
being an idle one, and far less one founded on an im- 
moral consideration, being available in law as a charge 
upon heirs, may bo assimilated to a legacy. 2 But, 
accordingto the doctrine ofthe Mitacsliara, such a gift, 
referring to property held in common, in order to be 
good, must have had the consent of the deceased's 
coparceners ; 1 2 (3) — as, if made by a widow, it must have 
had that of her guardian, and next heirs. (4) . Like a 
legacy, also, it is liabler to lapse by the death of the 
donee in thelifo-timeofthb donor, with this peculiarity 
however, that, if once vested in the donee, it is partible 


(1) Post, ch. XII, p. 268. 

(2) Menu, ch. VIII, 159. — Jim. Vah., cli, I, § 47. o 
Catyayana, 1 , Dig., 299. — 2, Id., 96.— 3, Id., 389, 

1, Dig., 247, 331 to 305.— Post, p. 249, etseq. — ancl Append, 
toch XI, pp, 426, 435,— 0. 

(0) Mit. on Ink, cb. I, sect, i, § 30. 

(4) Post, Append, to eh XI, pp. 444, 445.— S, contra. 
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among his co-heits, if he have an)’*;— if, never vesting 
in him, in consequence of his death during the life of 
the donor, it descends* to liis heir,* the latter takes it, 
not liable to be shared.® And as, with us, necessary 
funeral expenses arg allowed the executor, previous to 
all Other debts and charges, to this place may be refer, 
red the duty enjoined by Vrihasp^ti to the Hindu heir, 
of setting apart a portion § of the inheritance, to defray, 
on behalf of the deceased, his monthly, six-monthly, 
and annual obsequies ; — on the ground of wealth 
being intended for spiritual benefit, us well as for 
temporal enjoyment/ 2 -’ 

2. Not less obligatory upon the heirs is the charge 
for the initiation of the uninitiated, and the marriage 
of, the unmarried members of the family. Initiation 
involves a succession of religious rites, attonded with 
more or less of expense commencing with purifica- 
tion, and terminating in marriage. They are ten 
in number ; of which marriage is the only one com- 
petent to females' and Sudras*; the rest being confined 
to males, of the three superior classes.® The duty 

* ofinitiating attaches to those who have themselves 
been initiated; aiid the provision for it is to be made 
before'partition, out of fho common stock.® It has been 

* already intimated, !5) that charges of this nature, to 

(1) 3, Dig., 389. 

(2) Jim. Vah., ch. XI, sect, vi, 13.— Vrihaspati, 3, Dig., 532. 

Append. to ch. VIII, p. 2^5. 

(3) Note to Mit. on Inh., ch. I, sect, vii, 3. 

Nt»tOto Dati. Mim,, sect, iv, 23*— Nete to 3, Dig., 10J.— Id., 94. 

Vrihaspati, 3, Dig., 101. 

(4) Mit. on Inh., ch. I, sect, vii* $, 4. — 3, Dig., 93, 98, 102, 

1, Bombay Hep., p. 418. 

(A) Ante, p. 107 . 
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be available against the inheritance, must be*reason- 
able ; though thisis seldom attended tc r. They regard 
brothers qnd sisters only, not e^feyding to collaterals.* 0 
3. The general claims of the dependent me*fnbers 
of the family come lastly to be considered ; of which 
the first to»be noticed is that of the widow, to main- 
tenance, where she cities not fake as hoir. (a) In award- 
ing it to her, what she possgsscs as? Stridhana, or her 
peculiar property, is to be matter of account ; the 
utmost that she can claim being, to have it made up 
to her, equal to what would be a son’s share, in the 
event of partition.^ 

The right ofthe widow, being established, it remains 
to be seen, in what this charge on the inheritance con- 
sists, and how it is to be provided for. (3) It may-fee 
supplied by an assignment of land, or an allowance' of 
money ; in either case proportioned to her support, and 
that of those dependent upon her, including the per- 
formance of ■charities, and the discharge of religious 
obligations ; and this always, with.a reference to the 
amount of the property, so as, at the utmost, (as has 
been said,) not to exceed a son’s, />r other parcener’s 
share. In whatever way tho provision is made, care 
should be taken to h&ye it secured. The manner of 
doing this is discretionary ? ttfere being nc special law, 
directory herein. Whether, in estimating her StridMna 
on the occasion, her clothes, ornaments, and, the like, 
are to be taken into account, or only such articles of 
. her property as are productive of income to her, or con- 

(1) Post, Append, tp eh. VIII, pp. 286, 28S, 312,— C, . 

(2) Post, Append.* to ch. VIII, pp. 290, 292, 290.— Vid. tamen, Id., 

997.— E. 

(3) Post, Append, to ch. VIII, pp* 299 to 304. 

[(a) For decided cases, vide Post, Addendum, tit. Mainitnamct*] 

21 
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ducive to her subsistence, # does not distinctly appear 
though the restricting the Recount td the latter woulc 
seem to be reasonable, considering the object. (1) At 
opinion, that her maintenance should be independen 
of her peculiar property, is unsupported. 121 ’ Ad chastitj 
is a ‘condition of her inheriting, on failure of male 
issue/ 3 ' so, it would seem that, by a want of it, she 
forfeits her right to maintenance ; w as under similar 
circumstances, does the wife her alimony , by the eccle- 
siasticallawof England; lcavingit a question, however 
in the case of the Hindu, whether, notwithstanding 
she be not entitled (as outcastes generally are,) to foot 
and raiment. (4) 5 Where her husband’s property prove* 
deficient, tho duty of providing for her is cast upor 
his -relations ; and, failing thorn, upon her own; an ob- 
ligation that attaches, though she should have wasted 
what was assigned to her for the purpose ; giving 
color to the law, requiring her to live with them, 
that they may watch and control her conduct / 51 
The grandmother also, forming a part of the family, 
is alike entitled to maintenance ; (6) 7 as are also the 
step-mothers. (7J Married sisters are considered as pro- 

(1) Post, Append to ch. VIII, p, 300.— F 

(2) Append., p. 379 — E. To 9J1. VIII, p. 307. 

(3) Ante, ch. VI, p. 124. 

(4) Post, Append to ch. II, p. 39, and ch. VII, p 309 — C. It has 

been suggested, that the consoquonce of unchastity by a Hindu 
female attaches only where it is of a special nature ; as by the wife, 
or widow, of a preceptor, with his pupil, or with a man of an infe- 
rior caste. —But, query, What authority 13 there for so restricting it ? 

(5) Mft on Inh., ch. II, sect, i, 7, 37 — Id., sect, x, 14, Iff 
Jim. ch. V, 19.— 3, Dig., 324, 479. 

Post, ch X, p. 237. 

<6) 3, Dig., 12, 27, 30, 90. 

( 7 ) Daya Crama San*raha, ch. VTI, 8.— But see id.* 7, a 
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vided 'for. a) Unmdrried ones, maintainable, out of 
the family property till marriage, are,* upon partition, 
a charge upon it, to the exterff, j,s is commonly said, 
of a quarter of a share ; 1 (2) 3 4 5 an allotment explained by 
various tiuthorittes, including the Chttndrica and 
Madhavya, as meaning a sufficiency only for* the 
expenses of their «*narriage and widow ones, not 
otherwise provided for, are^entitled to be maintain- 
ed.® The difficulty attending the apportionment to 
a sister, of an aliquot part of a brother’s share, is re- 
moved, by showing, that the allotment intended is not 
a fourth to each sisler, to be deducted from the shave 
of each brother, (.which, according to the state of par- 
ticular families would, it is admitted, render the parti- 
tion, as between brothers and sisters, quite dispropor- 
tionate,) but a participation, out of the whole, equivalent 
to the fourth of a brothers* share, without regard to 
the number of brothers/ 0 Where the widow succeeds 
as heir, she takes, subject, among other things, to 
defray the education and nuptials of an unmarried 
daughter/" 0 — as also to maintain those whom the 
deceased was bound to support. 

But neither are these all the charges ta which the in- 
heritance is subject, before it is distributed. Ithas been 
seen that, in theSudra cl&ss illegitimate sons succeeds 

(1) Post, Append, to cli. Vlll, p. 314.— C. 

(2) Mit. on Ink, ch. I, sect, vii, 6, 6. 

Jim. Vah., note to ch. XI, sect.% 20. 

• Menu, ch. IX, 118.— 3, Dig., 90, et eeq. 

Post, Append, to ch, Vlir, pp. 811, 313.— C. 

(3) 3, Dig., 92, et aeq. 

(4) Mit. on Ink, ch. I, fiect.^vii, 5, et seq. 

(5) iim* Vah.* ch. Xr, sect, i, § 63, 66. 

3, Dig., 489—1, Id.* p. 321.-3, Id., 461. 
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heirs, wholly, or partially, according to the state*of the 
family in that respect ; (1) and, in all the classes, as with 
us, it is the duty of # thb parent to maintain issue of 
this description ; an obligation that attaches to the 
survivors, attd is to, be provided fof upon partition/ 2 * 
The' mothers of such children also have the«like claim, 
which the providence of the lafr.-, not content with 
securing for them, in all ordinary cases, has been 
careful to charge upon heirless property, in the hands 
of the king.® The claim of another class of dependents 
remains to be noticed, — namely, that numerous one 
the subject of the preceding chapter, excluded, some 
by their destiny, others by various' disabilities, fron 
inheritance ; but all, by the humane provision of the 
Low, entitled, out of it, to an abundant maintenance ; ( * 
— all, unless the outcaste , ( ? } and his issue subsequently 
born, are to be excepted.® According to Menu, the 
substituted heir is to provide it for life, without stint 
to the best of his power, subject to penalties and con- 
sequences, that have been already stated.® Withregarc 
to' the outcaste and his issue, authorities differ ; (7) — 
' - upon which it is observable, however, that he k 
not excepted by Menu, and that he is admitted b- 
Y ajny&walcya. It is true, the measure is restricted tc 

(1] Ante, pp. 55, 121. 

(21 Mit. on Inb- eh. I. fleet xtf. S 3. 

Ante, p. 57. 

(3) Mit. on Inh., ch. II, sect, i, § 7, 28. 

Jim* Vah., ch. XI, sect, i, § 48, 52. 

(4) Menu, ch. IX, 202,— 3, Dig., 318. 

(5) Jim. Vah., ch. V, 11. 

(6) Ante, p. 55.— Menu, ch. IX, 202, 

(7) Menu, ch. IX, 202.— Mit. on Inh., oh. II, sect, x, 1. 

Jim. Vah., citing Devaia and^Baudhayana, ch. V, II, 11 

Ant*, n not* f>,VH * 
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“ food 'and raiment — to which, if the outcaste be 
admissible, it would seem difficult to exclude the adul- 
terous w^dow. Of persons disqualified to inherit, 
their childless wives, 'continuing chaste, are moreover 
to be proVidbd fof ; as are also the maintenance and 
nuptials of* their unmarried daughters. So anxiously 
careful has the Hin#h law been, that there shall exist 
no final distress in families, while rfleans exist to pre- 
vent it, even in instances of the most undeserving. 

Thus has been seen, in this, and the two preceding 
chapters, how inheritance vests, on the »doath of the 
owner, subject to t disabilities, and charges. But it 
results from the interest that sons, under the Hindu 
law, possess by birth in the family property, that .the 
owner willing, or under particular circumstances in- 
dependent of him, it may, as it were, be anticipated, 
by a division among them *in his life. Or, if left to 
descend, descending among them, as it must, in com- 
mon, the} may themselves divide jt. This leads to 
the consideration of Partition ; an extensive title in 
the Hindu law, upon which it is proposed to treat jn 
rw*Y+. chapter. 



'ITTAPTP.P TA 


ON PARTITION. 

As partition, in the life of the parent, is, in modern 
times, of but rare occurrence, it lias been thought by 
some, that a'ny account of the law of it here might 
reasonably be dispensed with ; and this the rather, 
that it can scarcely come in question in the King’s 
Gfeurts ; restricted as theSfe are generally, in adminis- 
tering native law, to matters of Inheritance and Con- 
tract. But, to suppress this branch of it would be to 
exhibit the subject in a mutilated form ; beside that 
partition in the one case may serve Sometimes, by 
analogy, to illustrate, or explain it, in the other. It 
isproposcd, therefore, to give here a summary of both, 
,,i xv. their natural older : first as it may take place in 
the life of the father ; and, secondly, after his death, 
among his representatiyes; premising, to the detail of 
the latter branch, some account of the state of a Hindu 
family, as it exists on the descent of the property, 
while it remains yet undivided. 

Partition, in its most general sense, comprehending, 
as well the division of the paternal property during 
the life of the father, as that which usually takes 
place, at some period or other, among co-heirs, is the 
adjusting, by distribution, the possession of differen 
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parties to a pre-existing right : (1) as the divesting of 
exclusive rights -in specific. portions of property, and 
re-vesting a common one over the whole, is implied in 
re-union. (2) Whether* it occur during the life, or not 
till after the "death* of the owner, — *in either case, it is 
founded on*a claim of succession, originating in birth : 
incohate, and contingent during the life of the father ; 
and, generally speaking, certain and indefeasible, upon 
his death. (3) The contingency upon which it depends 
during his life, is of two kinds ; either his will, that it' 
should so take place ; or the extinction of his own 
right in it, in point of law, by means remaining to be 
stated : in^ which latter case, the right of the sons be- 
comes absolute, the same as if he were dead. (4) Upon 
these considerations, the writers on Hindu law discuss 
it under the head of inheritance ; with which it is so 
far connected, that it follows, c of course, at the option of 
parties, after the succession has once vested by the 
death of the prior owner, and of which it is a sort of 
anticipation, when it takes place in his life-time. 

The incohato right, that has been dlluded to, renders 
the sons, as has been seen, in some sort, co-proprietors 
with, the father of the family property ; (5) to the extent 

V i 

(1) Jim. Vali., ch. XT, sect, i, 26. 

Mit. on Inb., cli. 1, sect, i, 4, and not v e. 

(2) Mit. on Inb., ch. I, sect, i, 4, and note. 

Jim. Vah., note to ch. XII, 1. 

(3) Ante, p. 159. — Post, Append, to ch. XI, p. 427. 

(4) Gautama : citecj ib Mit. on Inh., ch. I, sect, i, 23. ’ 

Compared wdth note to Jim. Vah,, ch. I, § 19,— Also, Id., § 31. 

(5) .Ante, p. 74, .et seq .~ % Dig., 150. 

Post, Append, to ch. IX, p. 315.— C. 
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of givmg them, under particular circumstances, ’claims 
upon it in his life, which,, consistency with the spirit 
and intention of tbef law, it is not in his power altoge- 

• t 

ther to bar. ^Vesting in them, however, by # bi£th, (1 ’ they 
attach more upon that part of it that has been inherited 
by him, than upon what-he may b^ve himself acquired ; 
the title to property descended from ancestors being 
considered to be in- him and them, so far the same, (2> 
that, upon partition by him taking place, the law re- 
gulates the distribution ; whereas, with regard to the 
rest of what he possesses, it leaves it more at his dis- 
cretion. This distinction, with whatever ojthej- pecu- 
liarity belongs to this pari of the subject, will appear 
oil investigating it under the following heads, viz.— 

1, When partition takes place in the life of the father ; 

2, Among whom ; 3, Hotv. 

1. Upon the first point, various opinions exist, ac- 
cording to which the numbe’r of periods is differently 
assigned, by ’different writers, for the attaching of the 
claim in question in sons. Most of them include, 
and 9-11 imply, the natural demise of the father, as 
pn o ; but this is an occasion of inheritance, not 
necessarily of partition, as has been properly remark- 
ed. ( 3 > Emitting this, therefore, as one, the simplest, 
and perhaps the most tenable position on the subject 

(1) Mit, on Inh., ch. I, sect, i, § 23, *27. 

(2) Jim. Vatu, ch. II, § 15, et seq. 

Mit. on Inh., ch. I, sect, ii, § 0. 

Id., sect, v, § 3.— Vishnu, 2, Dig., 538.* 

(3) Viramitrodaya. Note to Mit. on Inh., eh. I, sect, ii, § 7. 
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is, that independently of the case of his natural death, 
it attaches with. his consent; or without it,, under 
some one or other of thb circumstances hereafter 
mentione'd, subject tg the remarks accompanying their 
enumeration. Whatever might be the,case among 
the Hebrejvs,.no Hindu can, according to the lav*, as 
it prevails in the Bengal Provinces, under any circum- 
stances, say to his father, in the peremptory language 
of the prodigal, “Father, give me the portion of goods 
that falleth to me.” The father may abdicate in favoj- 
of one, or of all, according to the limits imposed upon 
him by the law, if he thinks proper ; but,Vith the ex- 
ception of two eases, partition among the Hindus, in 
the life-time of the father, whether of ancestral, or ac- 
quired property, would seem to be at his will, not '"at 
the option of his sons; 111 '''' the.excepted cases beiijg, that 
of his civil death, by entering into a religious order, and 
that of degradation, working $ forfeiture of civil 
rights. <!) And, even with regard to these, it is not the 
will of the sons that operates, but the laws ; which, in 
favor of the title by birth, casts upon *them the suc- 
cession, before the arrival of the tune for its regular, 
devolution, by the natural death of the parent. A text 
indeed of Menu' 51 (already uited) is referred* to, as 
showing, that, of ancestral property, belonging to the-; 

• 

(1) ’ Menu, ch. IX, 104.— Sancha and iJlchita, 2, Dig., $33, 536. 

Nareda.— Vyasa, 3, Dig., 35.— Gautama, 2, Dig., 535. 

Baudhayana, Id., 536.— Jira. Vah., ch. II, § 8. 

Mit. on Inh., ch. I, sect. ii. 

Post, Append, to ch. IX, p. 319 to 323. 

(2) Menu, ch* IX, *209. 

(3) Mit. on Inh., ch. I, sect v, § 11. 

*[ a) Vide note a Post, page 174.] 

99 
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fathei 5 , the sous may at their pleasure exact a division 
of him, however reluctant * and it is.truc, (as has been 
already intimated,) ^tlikt Iheir claim upon property 
descended is stronger than upon .what has been other- 
wise acquired ; but the inference, drawn in the Mitac- 
shara, is at variance with the current of authorities, 
including Menu himself - ; 0 ’ whose obvious meaning, in 
the text referred to, is simply, that ancestral property 
recovered , without the use of the patrimony, classes, 
upon partition, with property acquired. Not to men- 
tion, that the text in question is differently rendered 
in the translation we have of the “ Institutes,” by Sir 
William J ones in which it has nothing to do Avith 
partition by the father, but regards partition among 
brothers after his death. Moreover, J agannatha, irr his 
Digest, virtually negatives the inference deduced from 
it, and other correspondent texts, which he examines ; 
concluding that, if it he against the father’s inclination, 
partition, even of wealth inherited from the grand- 
father, shall not be made.'" ' It is said farther in the 
Digest, 0 ' that, of patrimony inherited, a partition may 
"be obtained from the father by application to the king, 
in case of oppression by a step-mother ; but, as to the 
kind ahd degree that may suffice to warrant sucK an 
interference, the author is silent. The position is not 

(1) Mena, ch. IX, 104. 

(2) Menu, ch. IX, 209.— But, according to Mr. Colebrooke, the, 

version by Sir W. J. is from the context, and not literal. 

• 1 

Sec note to 3, Dig., 34. 

(3) 3, Dig., 45. 

(4) 3, Dig., 47. 
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supported by anything to be found in the *Daya 
Bhaga of Jimuta.Valiana, fcr in the Mitacshara ; and 
the compiler’s authority isliot^of itself, sufficient to 
establish one of so questionable a nature. Othgr pe- 
riods indicated, a»e the extinction of the father’s pas- 
sions, or tlje arrival of the time for the mother to be 
past child-bearing* , the sisters also being married; 
when, according to Nareda and others, partition of 
aucestral property may be exacted by the sons, in op- 
position to the father/ 1 2 3 4 ’ The marriage of sisters is 
confessedly mentioned as a circumstance only that 
should precede, but not as conducing in any degree to 
accelerate, partition. <S) With respect to the doctrine, 
as regarding the period when an increase of family is 
no* longer to be expected, it does not appear to -be 
generally adopted, except,, where this state of things 
may have determined the father to retire from the 
world and its concerns altdgetlipr ; a measure that is 
admitted, on all hands, to constitute a ground for their 
claims being realized. 1 ’* But, though the expiration 
of the time for child-bearing may not -enable them to 
enforce a partition, which the father is not prepared bo* 
concede,"’ it is, in regard to ancestral property, held 
by the founder of the Eastern school of law, supported 
by his commentator Sricrishna, as well as by Bar . 


ghunandana, that it cannot take place even with the 


(1) Jim. Vah., ch. I, § 32, 34. ^ 

Mit. on Inh., ch. I, sect, ii, § 7.-3, Dig., 48, 

(2) Jim. Yah., ch*. I, § 47. —3, Dig., 62. 

(3) Jim. Vah., ch. I, § Z%, and note. 

(4) Jim. Yah., ch. II, III. 
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fathefs consent , 8 while the wife continues capable of 
being a mother ; it being required that, to the will of 
the father to make it$i there be joined the mother’s 
incapacity to bear more children,— on the ground, that 
future issue, have, by birth, a special interest in pro- 
perty of the father, that has descended . 01 The possi- 
bility, however, of its sq happening, has led to a pro- 
vision in that event, for after-born sons ;' 2) different 
opinions existing, whether it be to bo supplied by the 
father, or by the brothers who have received their 
shares. U pon which it is said, that, where pregnancy 
is apparent at the time, either the partition should 
wait, or a share be set apart, to abide the event : but 
that, if it were then neither manifest, nor apprehended, 
in such case, should a son ,who ivas at the time in the 
womb, be born after, he should obtain his share from 
his brothers, by contribution ; while a subsequently 
begotten one shall have recourse only to the remaining 
property of the father,; succeeding to the whole exclu- 
sively, or dividing it with such of the brothers as may 
have become re-united to the common parent ; any 
acquisition by a re-united father, through means of his 
individual wealth, 'or personal exertions, belonging 
exclusively to the son, bom after .partition, and not to 

1 (/ 

* ( 1 ) Nareda, 2, Dig., 1 13.— 3, Id., 50. 

Jim. Yah., ch. I, § 45.— Id., ch. II, § 1. And note to § 7, 33, 
and note to § 31. 

Sricrishna, note to Id., ch. I, § 50. 

Balambhatfca, note to Mit. on Inh., ch. I, sect, ii, § 7. 

Post, Append, to ch, IX, p. 324.— S. 

(2) Menu, ch. IX, 216.-3, Dig., 50.-Id., 434 to 439, 

Mit. on Inh., ch. I, sect, vi, 2,46. 

Daya Crama Sangraha, ch. V, 10, et seq. 
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him ii> common with another re-united. And, whore 
there is no after-horn issue, the sons, who had received 
their shares, take by inheiitaAte^ what their parents 
leave/ 1 ’ The objection arising from the competency of 
the wife to continue bearing children, applies equally 
to a second^ whom the father may have, at one and the 
same time ; the providence of the law having regard to 
the interests of sons generally, so tfyey he sons of the 
same father/ 2 3 ' Upon this principle.it is said, that where 
sons apply to the king for partition, he must first en- 
quire whether the mother be past child-bearing ; !3) and 
the same reservation is inculcated, where it attaches 
upon the father retiring with his wife, as a devotee, to 
the wilderness/ 4 ’ Adverting to the various opinions 
that have been enter tainecK on the question, the prac- 
tical difference among them (says an eminent commen- 
tator) regards chiefly the cases of vice and profligacy, 
with lasting disease, and consequent disqualification, 
and incapacity ; subjoining, however, that,* without 
consent of the head of the family, it is not in such 
cases allowed by the prcValent authorities of Bengal, 
unless the vice or disease be such, as to induce degra- 
dation from caste/ 5 ’ If, in any case, as in that of tire 
protracted absence of. the father from h*ome/ 6 ’ there 
should arise a question of management, defeasible on 

(1) Mit. on Inh., ch. I, sect, vi, 16. 

(2) Notes to Jim. Vah., ch. I, 45. — Ch. IT, 1. 

(3) 3, Dig. 51.— Ante, p. 170 

(4) Note to Jim. Vah;, ch. I, 39. 

(5) Mr. Colebj?ooke„MS. penes me. 

(6) Harita, 2, Dig.*, 527, 

Bengal Rep., ante, 1805? p. 96. 

Post, Append, to ch. IX, p. 316.— 0. 317.— T. 



174 


ON PARTITION. 


[Chap. 9 . 


his return, or recovery, whichever of the sons, is the 
most conversant with business, is the proper one to 
interfere on the occasion; not primogeniture, (1) but 
capacity being, for this purpose, considered*as afford- 
ing tne best rule in a family ; though, other things 
being equal, the elder has undoubtedly tfie preferable 
title, (2) — the same as, where the management of the 
property is to be provided for, amtmg co-heirs. (3) 

In the provinces dependent on the Government of 
Madras, and elsewhere in the peninsula, the right of 
the son to exact partition of ancestral property, inde- 
pendent of the will of the father, appears authorized, 
but not without the existence of circumstances to war- 

t 

rant the measure ; (a) such as the father having become 
superannuated, and the mother past child-bdarifig; the 
sisters also married. (4) A ltd there are two occasions, 

i 

upon either of which, whether the Hindu law prevails, 
dominion may be transferred from the father in his 
life, without his consent, whether the property claimed 
by the sons to be 'divided be ancestral, or acquired. 
These are, voluntary devotion , by which the father is 
considered as having renounced it, and degradation 
from caste, by which it is forfeited. Upon these it will 
Jbe proper for a mbment to dwell ; taking degradation 
first. 

It is to be remembered that, by our own law, as old 

* f 

(1) Post, Append. ch.IX, p. 321— E. 326, 331, 33-3,335.-0. 842— E. 

(2) Post, p. 183,— Menu, ch. IX, 105, et seq. 

2, Dig., 528.— Snncha and Lichita, cited in Jim. Vah., ch, I, 42. 

2, Die., 533.— Jim. Vah., ch. I, 37, 43. 

N arena, 2, Dig., 632. — Post, Append, to cb. IX, p. 326. — C. 

(3) Boat, p. 189. 

(4) Mit. on Inh., ch. I, sect, ii, 7.— Id., v, 5. 

[(a) The authorities quoted iu support of this position do not fully’ bear out the 
text in regard to ancestral property. In Nayalinqa, Mudali v. SubUrmaniya 
Mudali.whwe tho matter is fully discussed, it was decided that a Bon, and there- 
fore a grandson, irrespective of all circumstance#, may compel a division of ances- 
tral family property against tne will of bis father or grandfather .—I, Madras High 
Court Reports, p. 77.— See also I, Mad. 6. V . Dee., p. 210.] 
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as the time of the Saxons, property id, with us, forfeit- 
ed by crime ; as, »by the feddal law also, as introduced 
among us at the Conquest, i#* escheats for the same 
cause, on attainder. . Degradation from caste, tjy the 
Hindu Jaw* answers to attainder by ours ; (1) except 
that, under the former, instead of either the king, or 
the Jord taking, th$ succession, upon the delinquency 
of the owner being ascertained by ^sentence, vests in 
his heirs ; as it does indeed with us after a time, under 
the law of escheats, where the superior efficacy of that 
of forfeiture to the Crown does not intervene. Expia- 
tion obviates its effects, if made in time :»but it comes 
too late to revest the property, after partition has taken 
placed . It is unnecessary to pursue this subject- 
further here, having been already treated of, in a 
former chapter.' 1 2 3 ’ 

2. Another undoubted one, so lar as it still subsists, 
is, what we should call his dntnj }nto religiop ; that is, 
his assumption of the one, or other, of two religious 
orders, by which a Hindu is accounted (as were 
monks, with us, before the Deformation) dead in law ; 
the consequence also being the same, that his heirs 
take his estate/ 4 ’ They constitute the third and fourth 
stages, in the progressive advancement of the # Hindu, 
from birth to death ; tire flYst being that of a student ; 

(1) Jim. Vah., eh. I, 34, 41, 44. 

Note toMit. on Inh., ch. I, sect, ii, 7. 

Devala, 2, Dig., 622. — Narecla, Id., 523. 

(2) Menu, ch. XI, 22a.— J, Dig., 270, 298, 312. 

2, Dig., 525, et seq. 

(3) Ch. VII, p. 1 qQ* 

( 4 ) Harita, 2, Dig., 636.— Jim. Vah., ch. II, § 57. 

Menu, oh. IV, Vi, i, 33, 38* 

Sidh Narain v. Futeh Narain, Deng. Hep., ante, 1805, p. 36. 
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tlie second, that'of the married man, or householder . (1 
In entering upon the first of the twain question, viz., 
that of hermit (V anaplasia,) for which the appointed 
age is* fifty , (2) he may repair to the lonely wood, ac- 
companied by his wife, “ if (says Menu) she*ohoose to 
“ attend him.”® And as, therefore, in such event, a 
prospect of future issue- may still.exist, while it con- 
tinues to do so, partition will be premature, so far at 
least as regards property inherited, according to the 
authorities that have been already referred to. (4) The 
next is that of Anchoret ( Sanyasi, or Yati,) when 
there remains nothing to prevent it from immediately 
taking place. The nature and co'nditipn of these orders 
is fully explained by Menu, who has devoted a chapter 
to the subject ; (5) and if, as would appear, the order of 
Anchoret was left at the beginning of the present 
( Cali) %e subsisting, when that of the Hermit is said 
to have been abrogated, (a) .it must have been upon the 
ground thaft rctiremerttto the wilderness might, without 
material prejudice to the interests of life, be left open, 

.(l) Menu, ch.. VI, 87.— Note 60 to Datt. Mim., p. 22.— Ante, 
p. 23, Note (4). 

(2) Jim. Vali., ch. I, § 39. 

(3) Menu, c£. VI. 3. 

(4) Of persons of this description in former times, the forests 

and wilds of the country were full, as appears by the 
beautiful drama of Sacontala ; where, having abdicated the 
.common intercourse of life, among the diversity of courts 
known to the Hindu law, one was specially provided for 
this ascetic community, called aranya sabha ; from ara- 
nya, forest, and sabha, a court.— See ante, Pref., p. xiii — ‘ 
letter B, post, p. 3l3, and Append, to ch. VII, p, 267. 

(6) Ch. VI, p. 109. . * 

(6) Nareda and Smriti— See general note at end of the transla- 
tion of Metiu, pp. 364, 365. “ r ' * * 
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adverting to Menu’s description of* the frame of the 
Anchoret, as, by .this time, infested byage andsorrow, 
“ the seat of malady, h£?ras&tec| with pains ; such a 
“ mansion, in shorty of the vital soul, as the occupier 
“ may {be expected to) be ready always* cheerfully to 
“ quit.” 11 ’ # In either case, whether of the out caste, or 
the devotee , parti fcien attaches only upon property 
possessed by him at the time, not upon what may sub- 
sequently devolve, or be acquired/ 1 2 3 4 ’ 

2. Among whom it takes place. — The immediate ob- 
j ects of partition by the father are, his sons. They alom * 
can enforce it, in cases in which it is exigible by law. M 
It is at their instance, and on their account only, that it 
is ever conceded by him. , U nder the ancient law, sub- 
sidiary ones participated, but not equally, with thn le- 
gally begotten ; as does still the son given in adoption, 
as well as any other competent in the present age to 
be adopted. <s * Where illegitimate issue wofild inherit, 
in case of the death of their putative father, they will 
have a claim to share on pai*tition in his life ; and they 
are, under other circumstances, entitled to be provided 
for, to the extent of maintenance . w On partition also, 
as well as in inheritance, sons, as far as great-grandsons, 

(1) Menu, ch. VI, 17. 

(2) Vachespati, Bhattacharya, 2 Dig., ^5 2 5. 

(3) 3 Dig., 176, 287, 290. 

(4) Mit. on Inh., ch. I, sect. zii. 

Daya Crama Sangraha, ch. VI, 32. 

Mahabharatt/t,* 3, Dig., 116.— Id., 140.— Ante, pp. 67, 163. 

Post, Append, to ch. Ill, pp. 66 to 71. 

[(a). And so may* grandsons.— -Vide Ante, p. 174, note (a.)] 

23 
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share, jure repretfentationis , (1> And, if one of the sons, 
absent at the time of partition in a foreign country, die 
leaving issue,, their ri^ht sifrvives to them so far as the 
seventh generation; and, on their appearing, the 
brothers, who remained at home, and divided, (or their 
representatives,) must, to that extent, answer a claim 
out of their several shares. <2) The term generally men- 
tioned, as constituting for this purpose length of 
absence, is twenty years' ’; (3> though it is said ^ in one 
place that, if no intelligence be received during twelve 
years, concerning a man who has travelled to a foreign 
country, the law requires his son to perform obsequies 
for him, presuming his death. 1 * 3 (4) * - In determining what 
is, for thispurpose,to be considered as a foreign country, 
various circumstances are to be attended to ; such as 
difference of language, the intervention of a mountain 
or great river, and distance, as combined with one or 
more of the leading points ; countries being account- 
ed distant, whence intelligence is not received in 
ten nights. (fi) The right of after-born sons has been 
already mentioned. (6) A minor’s share should be 
secured for him. (7) The result of much discussion as 
to- the interest that the wife has in partition by, or in 
the life of the* husband, is, that it is incidental ; w it not 

(1) 3, Dig. i 7, 63, 66. *- r, 

Daya Crama Sangraha, ch. I, sect, i, 3. 

(.2) Vrihaspati, 3, Dig., 84, 440. 

Jjm. Vah., ch. VJII. 

Post, Append. to*ch. IX, pp. 327, 396. 

(3) 1, Dig., 266—269. 

(4) 1, vDig., 278. 

(6) Vrihat Menu, and Vrihaspati, 2, Dig., 29. 

i (6) Ante, p. 172. 

(7) Post, Append, to ch. IX, p. 362. — C. 

[(a) The division of property with reference to wives is not recognized 
in Southern India ; — Muttuvengadachellasamy 'Jjfonigar v, Tumlxtyasamy 
Monigar . — Dec. M. S. I)., 1849, p. 27.] * 
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being competent to her to claim it in her own fight.® 
Being admitted to participate, she shares equally with 
the sons, account bqing taken ef such separateproperty 
as she may possess, derived from, or through hpr hus- 
band ; (2 ^and alloying her, according to gome authori- 
ties, certain appropriate deductions of furniture, orna- 
ments, ancl the like.® Where she does not participate, 
she is to depend upon the reservation to be made by 
her husband, for himself, and the remaining members 
of his family ; which, with reference to property ac- 
quired by him, may bo to any extent that hemay deem 
expedient.® The allotment of a share ter her, where it 
takes place, doe§ not imply separation: so far from it, 
that the text, declaringpartitionnot to obtain between 
a wife and hor lord,® ha£ been in modern times con- 
atrued as importing a denial of their disunion, as a 
thingaltogetherincompetent.® And accordingly /whe- 
ther she takes her several share on the occasion, or a 
reserved portion out of the property retained, for that 
and other purposes, by, her husband, the law supposes 
the conjugal intercourse to remain, after partition 
among sons. Her share, if assigned to her, being in 

the nature of alimony, and differing in point of title 

• 

(1) Apastamba, 3, Dig.,«27.-*-I<3., 422 — 427. 

(2) Jim. Vah., ch. Ill, 31. — Mit. on Inh., ch. I, sect, ii, 8, 9. 

Id., sect, vii, I, — Post, ch. VIJI, p. 161. 

Yajnyawalcja, 3, Dig., 11, et seq.— I'd., 19, et seq.— I l, Dig., 231. 

Daya Crama Sangraha, ch. VI, 22 — 27. 

<3) Apastamba, 3, Dig., 26. 

Mit. on Inh., ch. I, sect, ii, 10, and sect, iii, 6. 

(4) 3, Dig., 30. . * 

(6) Apastamba, 3, Dig., 27. 

(6) 3, Dig., *26, 427... * 
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from Iter Stridkana, or what is emphatically called 
the peculiar property of « woman, is resumable, if 
necessary, by her hmtebaaid.® Where there are 
several wives, they share equally.® Wives of the 
paternal grandfather have the same claim with the 
fathers.® Daughters take nothing, as of right, during 
their fathers life.® 

JJ. As to the mode of partition, and the assignment of 
shares . It may be made openly in the presence of 
arbitrators ; privately, by adjustment ; (6) and a third 
method of ascertaining a separate title is, by casting of 
lots ; (6) upon which it may be remarked, that the above 
are precisely three, out of the four, enumerated by 
our Littleton, as the modes of partition among sisters, 
(co-parceners,) at the English common law; the fourth 
being only a modification of the one by private agree- 
ment, — when, it having been settled that the eldest 
shall make it, she chooses last, according to an estab- 
lished rule, Co; est divisio, alterius est electio.Of what 
antiquity in the East is partition by lot, appears from 
its having been the way, by which the land of Canaan 

(1) 3, Dig., 22— 27.— IA, 72, 427. 

Jim. Yah., ch. II, § 67. 

(2) Yajnyawalcya, 3, Dig., 11, 18,, et seq. 

Mit. on Inh., ch.' I, sect, ii, 8, 9. 

(3) Vyasa, 3, Dig., 12.— Id., 24. 

(4) Mit. on Inh., ch. I, sect, vii, § 14. 

Naieda, 3, Dig., 48 — Id., 62. 

(6) Sancha and Lichita, 2, Dig., 636. 

(6) 2, Dig., 505, 518.— Jim. VaL, v ch. I, $ 8, note. 
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was to be divided among the tribes, And people of Is- 
rael. (1) Previous howeverto partition, debtsmustbepro- 
vided for, by such* means as maji be agreed at the time ; 
since, taking place in the life of the father, it mpst be 
looked upon as an anticipated descent of his property ; 
and, as the property of one deceased may be pursued 
by his creditors, into whatsoever hands it comes, 1 m it 
follows that the sons, among whom jt is divided, must, 
at all events, be liable, to the extent of the shares as- 
signed them ; under the general responsibility of the 
descendant for the debt of his ancestor, subject to any 
arrangement for payment, to which the creditors have 
been parties. (3) But, for a debt incurred by a disunited 
father; an •after-born son is exclusively liable, unless it 
was^ contracted, not on his'own account alone, but for 
the benefit of the family, subsequently to re-unjon ; m 
which case it is eventually a charge, as well upon the 
re-united parceners, as upon sons born after partition/ 4 * 
Where there sere outstanding debts, both of father and 
grandfather, with assets.of each, they may be distri- 
buted; analogous to the practice in our Court of Chan- 
cery, of marshalling the assets/ 6 * And here it may be 

(1) Numb., ch. XXVI, ,v. 54, 55 ; XXXIII, 54; and Josh., ch, 
XVIII, 10. As a nfatter of furiosity, the following is, ac- 
cording to Littleton, the ihethod in England of partition by 
* lot. Partition being made, each separate part of the land is 
written on a little scroll, which is covered with wax in form 
of a ball, so that the scroll cannot be*seen ; when ajdlhe balls 
are put into a hat, to be kept in the hands of an indifferent 
person ; after which, the eldest daughter draws firjt, and the 
rest according to their seniority.— A llnatt, p. 15. 

(2> Note to 1, Dig., 266. 

(3) Jim Vah., cb. Ij § 48.— Daya Crama Sangraha, ch. VIII, 28. 

(4) td., ch. V, 18, 19. 

(5) 3, Dig., 74. . 
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observed, that the son, living with the father, pliable 
for a debt contracted by him for the common concern, 
upon the latter becoming ^afflicted with an incurable 
disease, the same as though he were dead ; making it, 
by consequence, reasonable that,' in such case, there 
should be in the son a right of interference with the 
family property/ 15 With respect to other charges 
upon the property, forming, with tuat of debt, the sub- 
ject of a distinct chapter** 25 it need only bo remarked 
here, that the father can retain for them ; and that if, 
through degradation from caste, or otherwise, this 
should not be competent, they will remain to be pro- 
vided for by the sons, as among brothers after the death 
of their father, out of the common Stock/ 8 -' 

it 4 

Partition being to be made, by the ancient law, 
whether it were by the father among his sons, or sub- 
sequently among brothers, the practice was, to begin 
with deductions of a twentieth to the eldest, a fortieth 
to the middlemost, and an eightieth to the youngest/ 4 ' 
Different constructions occur, as to which was to be con- 
sidered as the middlemost ; one being, that it included 
all the intermediate ones, between the eldest and 
youngest ; (5) another, that it meant the next after the 
eldest, those born subsequently being, according to this 
strange idea, all comprehended under the term, young- 
- 3st/ 6) Upontheformerconstruction, a fortieth wasgiven 

f 

(I) " Catyayana, 1 , 'Dig., 277. 

Post, Append, to ch. VIII, p. 277, and to ch. IX, 326. 

<2) 'Ante, Ch. VIII, p. 156. 

(3) Ante, p. 156. 

(4) Menu, ch. IX, 112.— Mit. on Inh.j ch. I, sect, iii, § 3. 

(5) Menu, ch. IX, 1 L3. — 2, Big., 550. 

(6) Sricrishna, note to Jim. Vah., ch. II, §„37. 
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to eacji; unless tftey.happened to be deficient in virtue, 
in which case, they had only a fortieth among* them. <l) 
The eldest had moreover a^lafm, not only to the best 
chattel, but, upon partition among brothers, to the best 
apartmept of the # house, the rest being distributable 
according to the pretentions of each/ 1 2 * 4 5 6 * But, to entitle 
him to the*se privileges, extraordinary merit was re- 
quired to be combined with primogeniture, otherwise 
some trifle only was to be given him, to distinguish him 
as eldest.® The rules concerning these deductions va- 
rying, their diversity is endeavoured to be reconciled 
by the supposition jof relative, and superior good qua- 
lities — a criterion of title admitted to depend upon 
reasoning, too subtle to be allowed much influence in 
the determination of civil rights. l4) Altogether obsolete 
as the pretension is, upon partition among brothers, 
and optional in any case on. the part of the father in 
his life-time, while hois restricted from acceding to it, 
where the property is hereditary/? the law upon it has 
become a mafter of mere curiosity.® Disregarding, 
therefore, all distinctions of the above hind, the general 
rule is, that, as among the sons, it must be equal/ 7 * 
It may, indeed, be so far partial, that'(as in the instance- 
of the prodigal son in the celebrated parable) any one 


(1) 2, Dig., 559. 

(2) 2, Dig., 558. 

(B) Menn, ch. IX, 214, 215.— 2, Dig., 551. 

(4) 2, Dig., 548— 587—3, Id., 182— Aute, pp. 88, 130. 

(5) Byroochund Rai v. Russoomunee ; Eeng. Rep., aute, 1805, p. 29. 
Id., p. 64.— Post, Append, to ch. IX, p. 382. 

Mit. on Inh., ch, I, sect, ii, § 1, 6. — Id., sect, iii, 4. 

2, Dig., 565, 574, 587.— Aditya Purana, 3. 

See general note, at the end of the translation of Menu, p, 804. 

(6) Beng. Rep., Case 6, for 181$, p* 630. 

(7) Post, Append, to oh. IX, pp. 316 and 320.— C. 
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son may, in exclusion of the rest, he its sole object, 
the property of $e father with regard to the rest, and 
they also, remaining before ; (1) it being certain that 
such ojae,upon whate ver ground he separates; can only 
receive his due share ; the rule allydcd to (yhich is 
alike binding accordingto the doclrineof every school) 
being, that, as to such parts of it as have been inherited 
by the father, whether real or personal, land or mov- 
ables, the division must be strictly equal ; while,* with 
respect to that which is of his own acquisition, his sons 
co-operating, or not, it must be virtually so. (2) For, 
with regard to the latter, of which.the shares are more 
in the discretion of the father., he is not at liberty to 
make distinctions upon improper* grounds ; ,as for 
instance, on behalfof the issue of afavourite wife, which 
wys prohibited by the Jewish, as it is by the Hindu 
law ; 3) 4 *preferences, as well as exclusions, requiring to 
be justified by circumstances, not being permitted to 
be indulged through cap'rice ; {4) — just as, among the 
Romans, it was notcompetentto the parentto disinherit 
his child totally,* without assigning sufficient reason 
for an act so contrary to nature : whereas, on the dis- 
tribution of that which is ancestral,' the Hindu father 
has no discretion at all. (5) And here it may be remem- 

(1) Daya Grama Sangraha, eh. VII, Bl. 

(2) Menu, ch. IX, 215. 

Jim. Vah., ch. II, 20, 50, 76.— 80, pote. 

*Daya Grama Sangraha, ch. VI, 19, 20. 

Bhowannychuru B. v. Heirs of Liamkaunt B. ; Beng. Rep., 1816, 

% p. 562. 

2, Dig., 544.— Post, Append, to ch. IX, p, 3 1 7. — D, 

(8) Deut,, ch. XXI, v. 16, 17.-Nareda, 2, Dig., 541.-8, Id., 2. 

I$aya Grama Sangraha, ch. VI, 11— 1&., 

(4) Jim. Vah., ch. II, 74, 83, et seq.— Mit, oh Inh.» ch. I, sect, 14. 

Catyayapa, 2, Dig., 540.— 3,«Id., 2. 

(5) Jim. Vah., ch. II, 50. 
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bered,.that, whatever may have been-acquired b£ him, 
using the patrimony for the purpose, t is construed as 
forming a part of what has •descended ; while, of that 
which is properly ancestral, any portions that, having 
been lost during the* time of the ancestor, have’ been 
since recovered by his successor, without* the use of the 
patrimony , .are looked upon as acquired ; (a) and such 
augmentations are* liable to' be classed and treated 
accordingly on a partition/ 1 ^ So fixed are these prin- 
ciples, as applicable to the different sorts of property, 
that, if violated, and the departure from them not 
acquiesced in at the time, the proceeding may be dis- 
puted; the sons’ joint ownership with tho father being 
said to consist in the pewer of claiming partition, ( i . e., 
as it must be understood, where it is by law claimable,) 
and in that of resisting an unequal ono/ 2) Where a 
share is not desired by a son, it may be effectually 
waived by his acceptance of a trifle in satisfaction, upon 
the principle of quisque potest rcnunciare juri prose 
introducto ; his heirs being* bound by his cpnsent/ 8i(b) 
But, without renunciation, it may be still claimed/ 0 
Nor is it necessary, where the partition is general, that 
it should attach upon the whole of the property ; a 
part only may be distributed, keeping what remains 
for future division, or to descend in a course of in- 
heritance/ 0 With regard to the indivisibility of par- 

(1) Ante, ch. 1, p 4. 

(2) Mit. on Inh., ch. X, sect, ii, 14. — 3, Dig., 43, 45, 49, 07. 

Post, Append, to ch. IX, pp. 4 17 % 419.— I. 

(3) Menu, ch. IX, 207.— Mit. on Inh., c!t. I, sect, ii, § 11, 12. 

Yajnyawalcya, 3, Dig., 05. 

(4) 3, Dig., 68. 

• (5) 2, Dig., 527. — Post, Append, to ch. IX, p. 392. — C . 0 

[(a) The recovery must be, as subsequently explained, infra, p. 207, bond 
fide, , and, according to somfe authorities with the privity of co-heirs,— not in 
fraud of their title by anticipating them in their intention of recovering it.] 
(b) But he must be able to support himself, otherwise the renunciation 
is invalid as affecting his heirs.'— Mit. on Inh., ch. I, sect, ii, §11, 12.] 

24 
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ticulaV things, and the divisibility of others, b\it in a 
special ‘way, the distinctions and differences involve a 
detail, which, as it wovfid be tedious to repeat, so will 
it be best reserved for what follows upon .partition 
among co-heirs, (l) where questions of the kind are 
more likely to arise, than upon partition by tlfe father, 
which, in the nature of the thing, can, comparatively 
speaking, so rarely occur; it beingmoreover declared, 
that theprecepts concerningpartition among brothers 
are to be observed as between a father and his sons, 
due attention being paid to circumstances, and in the 
absence of express texts of law. (2) 

The shares of the sons being thus ordained to be, in 
general, equal, the father has a right to two for him- 
self out of the ancestral property, (a) the law, as to what 
he may otherwise have acquired, having left him 
free to part with as much, or as little of it in his 
life, as he pleases; retaining for himself, and the 
rest of his family, not receiving shares, whatever 
he may ‘think proper;® with liberty, in case of 
indigence, to resume, what he may have so divided ; (4 ' 
as the Roman laV (observes’ a learned writer)® in- 
dulged toevery one who laidhimself under a gratuitous 
obligation, the benefit of a competence, (beneficium 
oompetentiw,) by which he might retain for himself 

r 

(1) Post, p. 201. 

(2) 2, Dig., 125. 

-(3) Jim. Vah., ch. II, § 35, and note. — Id., 47, 55, 75, et seq. 

Post, Append, to ch. IX, p. 324.— S. 

Nareda, 3, Dig., p. 43. 

Vrjjiasp., Id., p. 44, 

Sancha and Lichita, 2, .Dig., 555, 

(4) Nareda, 2, Dig., 536. c 

(5) Oolebrooke on Obligations, p. 248, 

LO) According to Mifc. on Inh., ch. I, cect. v, § 2, a father, has so right 
;o a “double share.”] * 
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so much as would'be.necessary for his subsistence, if, 
previous to the fulfilment cff the obligation, he hap* 
pened to be reduced to wafit. *' t , 

Jagannatha, citing .the Pracasa’s exposition of ft text 
ofMenu,T!aya, “ Should any one of undivided brothers, 
“ through laziness or knavery, make no exertion for 
“ gain, not striving fo'improve the existing stock, and 
" acquire farther wealth, by agriculture, or the like, 
“ he may be debarred from his share of that which 
“ has been added by the rest of the brethren ; subject* 
“ to a trifle being given him for his maintenance ; and 
“ without prejudice to his claim for a share of the ori- 
“ ginal stock — a reasonable provision surely as 
against a drone ! But the Southern Pundits deny this ; 
they insist, that to the right of sharing there is np such 
exception ; but that all participate equally, including 
such as may have done nothing toward improving the 
common stock ; not admitting the power of driving 

Ignavum fucos pecus a prcesepihus — 

And, for this, referring to the Mitaoehara, they think 
the text of Menu (already cited) to be declaratory of 
the .only case, in which a parcener may be excluded 
from his share, namely, *wifh his consent. 

It remains to treat of partition among co-heirs ; — 

previous to which, it will be consonant to advert to the 

state of a Hindu family, on the descent of the paternal 

property, and while it remains undivided. 

* 

(1) Mit on Inh., cb. I, sectJv, 31.— Menu, cb. IX, 207. 

Post, p. 210. 
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Wherever a plurality of sons exists, the inheritance 
descends to them, as Cb-pcfrceners, making togetherbut 
one heir; like the descent with us, by the common 
law ,.£o females, or by particular custom, as 'gavelkind, 
to ail the males in equal degree. T o this descendibi- 
lity of estates, by" the Hindu law, to aU the sons in 
common, there appears to have been ever, in point of 
fact, an exception in the case of the crown ; as it is 
with us, at this day, in the same case, where there are 
only females to inherit. The exception, arising from 
the nature of thething, is noticedby Menu, who speaks 
of a dying king “ having duly committed his kingdom 
“ to his son ;”‘ n a course, which Jagannatha refers to 
usage rather than to law.'” Upon the same principle 
of usage, stands, with respect to many of the great 
^emindaries of Bengal, and other partsof India, atthis 
day the exclusive succession of the eldest son,' or of a 
Johrai (Y ava-Raja Jawcnisrea?) , ay oung prince, asso- 
ciated to the empire, as coadjutor to the king, and his 
designated representative.' ’ With these exceptions, 
the rule of co-parceriarv prevails ; in investigating 
which, it isnecessary to observe, that thedeceasedmay 
have left, not only more sons than one, but brothers, 
as well as a widow or widows, and daughters, together 
withother dependents; andsuehsonsandbrothersmay 


0 ) 

( 2 ) 

(3) 


(*) 


Menu, cli, IX, 32«i. 

Post, Append, to cb, IX, p. 828. , _ T . M 

Dig., 121, 12#! See also Id.,pp. 118, 188, and 8, Id., 97. 

Boemlah Pibeh v. Goouluetli ; Beng. Rep., ante, 1805, p. 32. 
Jfoonwur Bodh Sing v. Sconath Singh ; Id., 1813, p. 416. 

Post, pp. 198, 220, and Append, to oh. XI, p. 447. 
[MootoLngadachellasawray Mon. v. Coombayasawmy Mudali, 

Madras Sucl. Court Deo., 1849, p. 27,] 

Ramgimga Deo v. Doorgamunee Jobraij Beng. Bep., 1809. P- 100. 
Xjrjun Manie Thakoor v. llamgunga Doo ; Id-, 1814, p. 46V, 

Post, Append, to ch. IV, p. 107. 
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have flieir wives*and children respectively; theVhole 
having constituted, in his lifetimej (not So many 
co-parceners indeed,, in the* prbper sense of the term, 
but) an undivided family. Or, supposing him to have 
been a single man, with collateral relations only, their 
descendants and connexions all* living together in 
co-parcenaVy, his death makes no difference in this 
respect among the'survivors. If undivided while he 
lived, till a division takes place among them, they still 
continue so, in point of law, howsoever appearances 
may indicate a different state. 

In the property thus descended, so ’long as they 
remain undivided, th’e family possesses a community 
of interest ; (1! though, in order to avoid confusion, rea- 
son and law alike suggest the expediency of adopting 
some one member of it to manage its concerns. To this 
confidence, the claim is with'the eldest, but it is’subjecfc 
to character, and the general sense of the co-parceners, 
without a concurrence of which* no express or im- 
plied pretension of the kind can have any validity . ,2) 
This management regards the dealings and trans- 
actions that are carried on under .it, professedly on 
behalf of the family ; 1 * (3) the obligatory force of which 
becomes of importance, alike to the members in gene- 
ral, and to creditors. In. this Capacity, as manager, all 

(1) Prima societas in ipso conjugio est ; proxima in liberis ; 
deinde, unu domus ; communia omnia. 1, Cic. Offic. lib, i, 
17. Oxford edit, 4to. 

(8) Jim. Yah., ch. I, 36, 37.-2, Dig., 633.— Ante, p.174. 

Post, Append, to ch. VI, p. 252. — And Infra, p.355. 

(3) Jim. Vah., ch. Ill, sect, i, 15.— Vyasa, 2, Dig., 189. 

Prannath Dasv. Calishunker Q. ; Beng. Bep., ante, 1803, p. 49. 
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his acte and disbursements, to be of validity, must be 
for the general good, if not -for the immediate and in- 
dispensable maintenance of the whole ; — for objects, 
chargeable upon the 'common stock, including works 
of piety, which it concerns all should not go unper- 
formed ; (1) with this difference, that where his acts have 
been for the support of the family, the charge is in its 
nature binding upon the joint pr&perty, though the 
remedy may eventually be against him only by whom 
it was incurred, so acting ; (2) * whereas, if in the course 
of trade, or for charitable purposes, in order to its 
being so, it must have had the consent of the rest, ex- 
press or implied.® Accordingly, it imports creditors 
to take notice, whether the family, with which they are 
about to deal or contract, be divided, or undivided ; 
and, if the latter, at their peril, to see that the transac- 
tion be ,one, by which the ,r6st of the co-heirs will be 
concluded ; since, otherwise, he only, with whom it has 
been entered into, will be answerable for it, and not 
the common stock. Such seems to be the result of the 
decisions referred to below : (4) qf which those at Bengal 
rest upon the highest living authority in Hindu law, — 
that of Mr. Colebrooke ; who, upon his point, and with 
reference to a case at Madras, upon which he was con- 
sulted,, held, “ that the consent;of the sharers, express 
“ or implied, is indispensable to a valid alienation of 
“joint property, beyond the share of the actual alienor’' 

(1) Mit. on Inh.,ch. I, sect, i, 28, 29.— Post, Append, to ch, IX* p. 389, 

(2) Bengal Rep., Clause 12, for 1817, p. 607. 

Post, Append, to ch. IX, pp, 336—338, 

(8) Post, Append, to ch. IX, p, 342. 

(4) PrannathDassp. Calishunker Ghoosal ; Bong. Rep,, ante, 1805, p, 51, 
Share Dais y, Bishonetb Do&eJj Id,, p, 40, n 



Chap. 9.] 


ON PARTITION. 


191 


— observing, in the course of his opinion, u thdt the 
“ only doubt which the subtlety of H t indu reasoning 
“ might raise, would be, whetlrer it be maintainable 
“ even fox' his own, the property being undivided.”' 11 
Such may bq the construction of a passage in the Mi- 
tacshara,on the ground of co-ordinate property.® But 
where each parcenqj* is considered to have vested in 
him, during the co-partnership, a seyeral, though un- 
ascertained right, as is the case where the authority of 
.Timuta Vahana prevails,® it is clear that there may. 
be an assignment before partition; the alienee becom- 
ing a sort of tenant in common with the Other parce- 
ners, admissible, as such’, tohis distributive share, upon 
a partition taking place ; 1 2 3 (4) 5 and, even with respect to 
an alienation of the whole, it would be good for the 
alienor’s share ; though, for his attempt to dispose of 
more, unwarranted, ho would be liable to penal con- 
sequences.® The eminent pcison alluded to, was care- 
ful at the same? time to admit the force of circumstan- 
ces, under which, consent in these cases may be pre- 
sumed ; especially when the management of the pro- 
perty supposes a power of disposal ; and, generally, 
when the acts, or even silence of the other sharers, 
may have given him a credit, and the alienee had no 

(1) Notes of Cases at Madras, vol. ii, p. 79, Ed., 1S27. 

Post, Append, to ch. IX, pp. 343, 348. 

(2) Mit. on Inh., ch. I, sect, i, 30. — 2, Big., 519. 

(3) Sricrishna, note to Jim. Vah., ch. II, 23. - 

2, Dig., 104. 

DayaCrama Sangraha, ch. XI, 2, 3,7. 

(4) 2, Dig., 104. 

(5) 2, Dig., 105. 

Post, Append, to ch. IX, p. 350. — E. 

Anunchund Rai v. Kishen Mohun Bunoja ; Beng.Rep,, 1805, p. 32. 

Rajbulubh Bhooyan v. Mt. Buaeta De ; Id., ante, 1805, p. 48* 



192 


ON PARTITION. 


[Chap. 9 . 


notick a) It is so obvious that, in, a flaultitude $f cases 
liere contemplated, fraud and collusion, on the part of 
the co-heirs, ^would be*imputable.; and, wherever this 
is manifest, the consequence is so likewise*; once as- 
certained, it never is to succeed.^ But, wherever they 
appear to have been unconscious of a transaction mi- 
litating against their interests, .tjje policy of the law 
would be, to exa^t of the persons so dealing with the 
manager, or other member of the family thus abusing 
his power, the most extreme caution ; 1 2 (3) for, though the 
want of notice may be always pleaded on the part of 
the alienee; yet it is to be so pleaded as a circumstance 
only, and not in bar ; nor, even asn circumstance, is 
it to be attended to but with much reserve ; open, as 
it must always be, to argument, and leading to endless 
uncertainty, as well as to perjury ; — so much better 
is it, that the rights of subjects should depend upon 
certain and fixed principles of law, rather than upon 
constructive inferences, by which justice is but too 
often misled, and loose and pernicious practices 
encouraged, to the subversion of property ! in favor 
of a bond Jide alienee of undivided property, where 
the sale or mortgage could not be sustained as against 
the family, such amends art it could afford would 
be due, out of the share of* him, with whom he had 
dealt; and, for this purpose, a Court would be 
warranted in enforcing a partition. (4) The necessity 


(1) Post, Append, to ch. IX, p. 344. 

(2) Menu, ch. VIII, 165. 

(3) Post, Append, to ch. IX, p. 348.— C. 

(4) Post, Append, to ch. IX, ,p. 349.— C. 
And Append, to ch. XI, 433. 
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of inquiry, on the part of persons dealing with 
a family that may be undivided, wiil be naturally 
greater, where minors happ*en to be concerned ; who, 
in general, will not be bound but by necessary aets, or 
such as tfPe evidently for their benefit; therjealousy, in 
their favor,, of the Hindu, corresponding with that* of 
the English law. 


II. Having thus adverted to the condition of the 
family undivided, partition among co-heirs comes next 
to be considered ; in investigating which, the following 
points are material viz., 1. The right. 2. The proper- 
ty to be divided. • 3. How the division takes place. 4. 
The proof, where it is disputed. To which will be 
added, 5. Matters subsequent ; and, 6. General ob- 
servations concerning. 


1. As to the right, it is fas from commensurate with 
the interest existing in the property ; numbers being 
eventually concerned, who cannot demand a division. 
Thus, the females of the family have a right to be 
maintained, and provided for out of it, as will have 
been seen in the last chapter. But, since a wife can- 
not claim partition against her husband,, nor a 
daughter a share upon fits fialung place in the life of 
the father/ 1 ’ so neither can the one, or the other, ge- 
nerally, call for it after his death.’ This can be done 
by those alone, who are considered as heirs ; in con- 
* tradistinction to those, who have a claim only to be 
maintained >■ — of which latter description are the widow 


• (1) Ante, pp. 178, 180. 


25 
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or widows of thfc deceased, leaving at his death male 
issue ; — the principle being, that the right is co-ordi- 
nate with the gift of ‘funeral cakes. (1) 2 3 4 It may take 
place«with reference to one only, leaving the rest as 
they were before, undivided ; or, it may be general, all 
consenting.® According to Menu, it has been thought 
to be prohibited during the life ,of the mother ; his 
words being, that, “ after the death of the father and 
“ mother, the brothers may divide the paternal and 
“ maternal estate.”® But the author of the Smriti 
Chandi'ica has explained the meaning to be, that the 
death of the one, and of the other, has reference distri- 
butively to their respective property ; so that the par- 
tition of the father’s may be^ made, living the mother, 
and that of the mother’s while the father is yet in ex- 
istence,; there being no reason to wait the demise of 
both, in order to divide what has belonged to either ; 
neither leaving ownership in the other’s property, 
where there are children. Jimuta Vahana, indeed, 
denies the lawfulness of distribution, while the mother 
survives,® but his opinion is construed by his com- 
mentator Sricrishna, and others, as importing only 
that such partition is wrong, not that it is null.® 
And the result of a careful examination by Mr. 
Colebrooke, of every material passage applicable 
to the point, was, that a division, living the mother, 
is competent throughout every province, that of 


(1) Dfivala, 8, Dig.-, 10. 

(2) Menu, ch. IX, 104. — Day a Cr&xna Sangraha, ch. VIII, 1. 

(3) Jim. Vah., ch. Ill, sect, i, 13. — 8, Dig., 78. 

(4) Note to Jim. Vah., ch. Ill, sect, i, 1* 

[(a) Under the Maroomakatayam law, the consent of all the members are 
necessary, oven though only one of them wish to separate.-— Deo. M. S. U,, 1867, 

p. 120.] 
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Bengal excepted ; where tlje prohibition, after all, is 
considered, by thd best authorities, to be merely ethical ; 
so that a division in* breach of it is not dVen there in- 
valid/ 1 * But, where* the deceased has left several 
widows, witfi sons, more of fewer, by each : in such case, 
if the number by each be equal , in order to avoid the 
trouble of a more detailed distribution, the allotment 
may be to the mothers, leaving it to them to sub-divide 
among the sons, instead of dividing to the sons in the 
first instance ; a mode of division called Patni-bhaga, 
or division by wives, (a) in contradistinction to Puttra- 
Ihaga, or the division- by sons. 1 (2) 3 In this there ap- 
pears nothing unreasonable ; but the principle of this 
mode being, that the division to the wives is always to 
be an equal one, its effect becomes very different, where 
the number of sons by each 'varies. As, if one wife has 
one son, another three, and & third six, and each wife 
takes a third of the property, it* is evident* that the 
shares of the sons, all by the same father, will be very 
different. So unnatural a mode of division, therefore, 
is allowed only among Sudra3 ; no r* among them, but 
whore there is a custom for it, which must of course be 
strictly proved ; l3) though ife is said to prevailyin the 
southern territories of India,* as much as did formerly 
the custom of gavelkind in Kent ; thus, to a certain 
extent, but still in the Sudra class only, superceding 


(1) MSS. penes me. — And see Post, Append, to ch.*VI, p. 252 

(2) 2, Dig., 572, 575.-3, Id., 110. 

(3) Sumrun Singh* v. Khedun Singh ; Beng. Rep., 1814, p. 443 

where the custom inquest ion is called Koolachar. 

[(a) This mode of ‘division, the Patni-bhaga, is not'reooguized in Southen 
India,— Dec. M. S. U„ 1849, p. 27.] 
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the law of the Sastras ; and, to ‘this opinion, the fre- 
quency with which references of the kind appear to 
have been made, in the Courts of the Company in the 
Penidsula, seems to give countenance.^ The same 
text of Meriu, last cited, is also referred °to, <ls incon- 
sistent with the right of a single co-heir to .call for par- 
tition, since it speaks of “ the brothers being assembled 
for the purpose — but the construction has been dif- 
ferent, and the right is distinctly affirmed by Jimuta 
Vahana 1 (2) It seems equally clear, that it may be 
enforced for the benefit of a minor, as where his co- 
parceners are committing waste. (a) In such a case, his 
guardian, or, in default of one,' any relation not inter- 
ested, would be competent jto institute a suit for the 
purpose ; (3) by which his share, being separated, must 
be secured for him till he come of age ; otherwise, as 
against him, a partition would be void. (4) 5 Upon the 
same footing, in this respect, with minors, are abseentees, 
residing in a foreign country ; (6) whoso consent, at the 
time, not being t attainable, partition may proceed 
without it, the law enjoining the preservation of their 
respective shares, till the one arrive at majority, and the 
other returns ; and this, in the case of the latter, to the 
extent of the seventh in descent, the right of parceners, 
remaining at home, bein'g lost4>y dispossession beyond 

(1) Post, Append* to ch. IX, pp 4 551 to 357. 

And Append, to cli. IV, p. 1G7. 

(2) Jjm. Vah., ch. Ill, sect, i; § 16. 

Post, Append, to ch. IX, p. 359.— O* 

(3) Id., Append, to ch. IX, pp. 360, 364. 

(4) Id., Append, to ch. IX, p, 361. 

(5) Ante, p. 178. 

1(a) Dec. M.S.U.,1859, pp. 7, 263, and Madras High Court Reports, 1862-63, p. 105.] 
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the fourth . (1) Admitting the consent of the mother, 
where living, not to be universally necessary, in those 
parts of India where it may bo dispensed with, if a 
widow of a deceased •co-heir happen to be pregnant at 
the time of his death, or be supposed to he so, either 
partition should wait, or a share should be set aside, 
to abide the contingency of her having an after-bom 
son ; failing which, it reverts, and is distributable, 
subject to the maintenance of the widow. Or, should 
such a birth take place subsequent, though not ap- 
prehended at the time, so as to have suggested the re- 
servation of a share, an allotment must be made, by 
contribution among the parceners who have divided, 
making due allowances ;\s in case of partition in the 
life* of the father. Grandsons, claiming by represent- 
ation, distribution in their case must be ‘settled 
through their deceased fathers ; the aggregate sons of 
each being entitled per stirpem , dot to an equality in- 
dividually with their uncles and cousins. (2) And, as 
on partition by a father, so among co-ljeirs, any one, 
not wanting his share, may waive it by acceptance of a 
trifle, such acceptance operating as an estoppel against 
his claim ever after. 131 ’ 

2. As to theproperty to bedivided . — Upon partition 
in the life of the father, there is, g,s has appeared, a 

(1) Jim. Vali., ch. VIII. 

. Vrihaspati, 3, Dig., 440. — Id., 448. — Id., 10. 

Daya Crama Sangralia, ch. X. 

Ante, p. 178, and Post, Append, to ch. IX, pp. 327, 396. 

(2) Mit. on Inh., ch. I, sect, v, 2. 

Catvayana, 2. — 3, Dig., V. — Id., 82. 

(3) Menu, ch. IX, 207. — Ante, p, 185. 
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material difference between the ancestral property 
that has descended, and wljat has beeta since acquired; 
the distribution of the latter being subject, iq some de- 
gree, 'to the ■will and discretion of the father ; (1) but no 
such distinction exists upon partitio'n amcJng co-heirs, 
whose right attaches alike on both kinds, and among 
whom the division of’ everything must be equal. 
Things destined to religious uses, indeed, remain in 
common ; except that the idols of the family are, by 
some texts, assigned to the eldest son, deductions in 
favor of whom are, by the modern law, in general, 
obsolete/ 21 ‘Such is the general rule, founded on the 
supposition of the property not inherited having been 
acquired by the joint labor^of all, or under circum- 
stances rendering it common. But this not being al- 
ways the case, and other considerations intervening to 
modify the right, this part of the subject will be best 
discussed, by considering*, a What things are imparti- 
ble with the reason ' rendering them so*: /3, Such as 
are partible indeed, but in a special manner. 

a As to things vesting in an individual of a family, 
in exclusion of the other members, and consequently im- 
partible, the.instancc of Regalities, &nd of Zemindar ies, 
(standing upon the same ground) has been already 
noticed ; (3) of which it has been thought, however, that 

(1) Ante, p. 184. 

* (2) .Jim. Yah., ch.«IH, sect, ii, 27. 

Mit. on Ink., eh. I, sect, ii, 1, 6.— Id., sect, iii, 4. 

J^eclkaunt Raj v. Munee Chowdraen; Beng. Hep., ante, 
1805, p. 63. 

Post, Append, to ch. IX, p. 382. t 

See a contest for an object of this 'nature, in Bombay R., 
p. 181, where the reveipieof the Idol was computed at 
Rupees 100,000 per annum. 

(3) Ante, p. 188.— Post, Append, to ch. IX, p. 328. 
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it is the ruling power only that is not subject to divi- 
sion ; whilethe effects and private estate of a sovereign, 
like those of any ordinary individual, are in common, 
and distributable ampng all his sons / 15 These seem to 
be the only instances of the kind; the exception arising 
from the nature of the thing, sanctioned by custom. 
It may bo convenient?, however, to advert here tp some 
other subjects, upon which do.ubts liaivebeen entertain- 
ed, upon no solid foundation. Such, upon a supposed 
analogy to a corody, as well as on the ground that 
partition of them ajnong a number, for whose main- 
tenance they cannot adequately provide, would defeat 
their obj ect, are th*e Mara Vurtanah, Bazaar Vurtanah , 
and other dues accruing to* the conicopoly of a village ; 
which, though agreed to be heritable, have been denied 
to be divisible / 25 But a corody, being, the grant of an 
annuity assigned upon some particular fund , 00 if made 
to one of an undivided family and his heirs, with 
nothingin it to control the operation of the law, would, 
upon the death of the gfantee, leavihg sons, descend 
in common, andbe divisible among them on partition / 45 
It istliesame with a village granted in Srotryum^™ — a 
favorable tenure, conferred occasionally by Govern- 
ment, in consideration tVf the individual merits' of the 

grantee. Supposingthe grant to be exclusive, it would 

• 

(1) Post, Append, to ch. IX, p. 329.— B* 

(2) Id., Append, to ch. IX, p. 363.— E. 

(3) 2, Dig., 163. 

(4) Catyayana, 3, Dig., 875. 

(5) Post, Append, to ch. IX., p. 365.— E. 

f(a) And so with land specially granted to maintain the rank and dignity of a 
family, but the annual produce is divisible, —Dec. M. S. TJ., 1851, p. 96, and 
Zemindar ies descend to the eldest bod.] 
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not be partible afnong collaterals $ (1) ancl consequently, 
upontKe death «f theSrotityumdar, leaving sons, their 
uncles not sharing in* the? inheritance, it would de- 
scend,(not to the eldest merely, but) to all the sons 
in common. # And, as to this leading to endless divisi- 
bility, the objection-, being inherent, cannot be helped, 
unless obviated by the terms of the grant,* importing 
a particular limitation; since, otherwise, the law must 
prevail. Nor is the caseof the conicopoly distinguish- 
able from that of the various offices attached to the 
pagodas, and other religious establishments of the na- 
tives, the rights of Brahmins attendant upon funerals, 
and the like' ; which, however, some of them may be 
disposable by regulating the periods of their enjoy- 
ment, as they are in general hereditary, so are they 
likewise common and divisible ; (2) as are also assign- 
ments to individuals of the Government share of *tlio 
produce ofaportion of land, called J" dghiresS® But lands 
endowedfor religious purposes are not inheritable, and 
consequently not divisible, though themanagement of 
them may be so. (4) Impartibiiity results also from ap- 
propriation; upon which ground, as well as to obviate 
the inferencefromtheirhavingbeen obtained atthe ex- 
pense of the joint'fcstate, ithasbeen thought expedient 
(it seems) expressly to declare, that wives continue to 
belong to their respective husbands, upon, and after 

t- l 

(1) Purtaub Bahauder Sins v. Tilukdkasse Sing ; Beng. Rep., 

, 1805, p. 101. 

(2) 3, Dig, 375. — I ost, Append, to ch. IX, p. 368. 

Mt. Raj oo v. Mt. Buddun ; Beng. Rep., 1812, p. 327. 

Kalachund Chuckurbuttee v. J. Chuckurbuttee ; Id., 1809, 
p. 211. 

(3) Post, Append, to ch. IX, p. 329. — E. 

(4) Elder widow of Raja Ckutter Sein v. Younger do. of do., Id., 

1807, p. 103. 

Ante, p. 140. 
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partition. Sucli is the explanation giten of “ women,” 
in the several texts enumerafing;thingsthat are exempt. 
They are said tb respect the wi’ves of thq co-heirs, the 
female slaves of th<? family being clearly partible. w 
Upon tiiis ground rests the exemption of the clothes 
and jewel* of the different members of the family, 
whether male or female ; 1 (2) 3 but it is confined to such 
as have been usually worn ; habitual wear (says 
Jagannatha) being considered as a mode of acquisi- 
tion.® So, by the English law, under similar circum- 
stances, it is matter of reference, in the Court of 
Chancery, to the Master, to enquire what jewels or 
other things, a lady is entitled to, for her paraphernalia ; 
and that'the same be retained by, or delivered to her. 
But, by the Hindu law, clothes of value, as court- 
dresses and the like, worn only on particular occasions, 
in which all are interested, remain, on partition, as 
before, for common use, unless sold ; in which case, 
the proceeds are distributable. (4) SVnd, even 6f common 
apparel, if one happen to have much more than the 
rest, the difference must be adjusted, excessive dis- 
parity being in all things forbiddep. (5) *The same prin- 
ciple of appropriation extends to slave girls ; with re- 
spect to which, where there are in a family several, of 
whom any of the member# have been in tho habit of 
employing oue in particular to rub his limbs, or fos 
whatever other purpose, his -property in her may be 

(1) Jim. Vah., c!i. Vf, sect, ii, 23, 21. —3* Dig., 383. 

(2) Menu, cb. IX, 210. —3, Dig., 372. 

Jim. Vah., cli, VI, sect, ii, 14. 

Mifc. on Inh., # di. I, sect, iv, 17, 19. 

(3) Daya Grama Sau^raha, oh. IV, sect, ii* IS. 

(4) 3, Dig., 376, et scq.~ M., 381, et soq* 

(5) 3, Dig., &73.— Poat, Append, to ch. IX* p, 370* 

*6 
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confirmed, when they come to divide ; without Tigard 
to any accidental differqpce*between her and the others, 
as to age, strength, or’ other qualities; provided that, 
upon .the whole, the partition be. equal. (1) If there be 
but one, it ean only be done by compensation^ And, 
where there being but one, there have existed no such 
appropriation, she may be distributed by computation 
of time and work ( alternis vicibus ), like anything else 
physically indivisible/ 1 2 3 ’ and which, therefore, where 
many are concerned, can only be enjoyed by turns, or 
in common, subject to specific distribution by means 
of eale/ 4 * ’ w With respect to women of the kind alluded 
to, that have belonged specially to the father, or other 
ancestor, th§y are not to be distributed, but maintain- 
ed, as long as they continue? to conduct themselves 
irreproachably/ 6 ’ And, as to other things that were 
his, in a ‘peculiar sense, such as clothes and ornaments, 
bis bed, with its furniture, as well as his conveyance 
and the like, “ aftei perfuming them with fragrant 
drugs, and wreaths of flowers,” they are directed to be 
jiven to the person partaking of food at his obsequies/®’ 
hny other particular article, as a horse, or carriage, may 
oe exempt on the same ground ; and, analogous to what 
ivill be stated hereafter, with respect to acquisitions by 

(1) Menu, ch. IX, 219.— Gautama, 3, Dig., 380.— Id., 374. 

Jim. Vah., ch. VI, se$t. ii, §-24. 

' Mit. on Inh., cli. I, sect, iv, § 22. 

(2) 3, Dig., 384. 

(3) 2, Big., 505. — Vrihaspati, 3, Id., 379. 

(4) Jim. Vah., ch. 1, 10.— 3, Dig., 373, 379, et s$fl. 

(6) Mit. on Inh., ch. I, sect, iv, § 17, 22. — Id., ch. II, sect, i, § 7, 28. 

(6) Mit. on Inh., ch. I, sect, iv, § 17, 18, 22. 

[(a) This portion, of the law has become obsolete in consonance of the aboli- 
.on of slavery.] 
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science, — books, tools, and implements of art belong 

generally to those who can* bes^t employ them, the rest 
taking to other parts of the property, .unless where 
the whole consists of nothing else; in which cas«t there 
must be a general distribution, or a sale, and equal 
division o£the proceeds. But the inost general ground 
of impartibility is separate acquisition . (1) The common 
stock (as has been repeatedly observed) may consist 
either of ancestral, or of acquired property, or of both ; 
and, having been augmented or improved, the benefit, 
on partition, as well as during the period of joint oc- 
cupancy, accrues to all alike, without regard to the 
degree, in which each may have contributed to its en- 
hancement. It is like accretion , under the Civil law. 
The property is substantially the same that it was, 
though rendered more valuable by cultivation ajul 
care. (2) But a member of an’ undivided family* conti- 
nuing such, and enjoying^ in common with his co- 
heirs, every advantage incident to their unseparated 
state, may, in the meantime, acquire separate proper- 
ty to his own particular use ; in which, upon a divi- 
sion, they will havo no right to share: But the ac- 
quisition, in order to be so, must have been an origi- 
nal and independent quo ; the essence of the exclusive 
title consisting in its living: been made by tKo sole 
agency of the individual, without employing for the . 
purpose what belongs in commpn to the family. (a) If 
the family property have been instrumental to it, it 


(1) Post, Append, to ch. IX, p. 371. 

(2) Mit. on Inh., sect, iv, 30, 31.— Dig., 387. 

Purtaub BahauderS. v. Tilulidbasee S.; Beng. Rep., 1807, p. 101. 
Bheopershaud S. v . Kului*der S.; Bcng. Rep., ante, 1805, p. 82. 

[(a) Caluttij FiUay v. Fella Fillay and another^lj Mad. Bndder Court Dec., p. 148.1 
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vests in the family. (1) Whether it have been so,*to tho 
effect of rendering- joi^t that acquisition which was, 
in fact, the product of an individual, may be sometimes 
a question of nicety, suited to the subtle disquisition 
of Hindu lawyers. Assuming as a' Hindu principle, 
that de minimis noncurat lex, (it being said, on another 
occasion, that “ things of ordinary*value maybe given 
“ up for they are mere chaff f ff\ in the instances ad- 
duced, of a co-parcener, in the practice of separate 
agriculture, taking a ropo . for his plough out of the 
common stock, or of one begging alms, in a pair of 
shoes that had belonged to it, (3) it might be disputed, 
whether such contributions could invalidate his pre- 
tensions to an exclusive riglitin property so acquired. (a) 
The quostion, in these cases, must be one of discre- 
tion. 00 c It seems agreed,, that maintenance in the 
family, during the period of the separate acquisition, 
though it .contribute, to the end, is not alone sufficient 
to affect it with a joint character, the expenditure 
for the purpose’ being incidental. ,5) As well (says 
an author) might it be said that it should be com- 
mon, inasmuch as the acquirer “ sucked his mother’s 
“ milk. ,,(6) So, though there . should have been 
ever s6 considerable a disbursement from the fami- 
ly property, on his initiation, or marriage, neither 

1 (1) Menu, ch. IX, 20 B. 

Jim. Vah., ch. VI, sect, i, § 5, 10, 21, 24. - 

(2) 3, Dig., $81. 

(3) 3, Dig., 358. 

(4) Post, Append, to ch. IX, p. 372, — E. 

(5) Jim. Vah,, ch. VI, sect, i, { 47,— Post, 'Append* to ch. IX, p. 374. 

(6) Visverupa, Jim. Vah., ch. VI, 1, § 48. 

[(a) Another curiouB instance of this its noted at page 4, where property is 
regarded ancestral if acquired by any art or science inculcated by one’s parent.] 
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will this subject his •individual gains to be partici- 
pated ; (1) 2 3 4 5 because everything of the kind is collateral 
to them, and not with the view in question ; whereas, 
to take the case out of the rule, where there has-been 
no con j (tint labor, the common fund must have been 
directly instrumental.® The rule applies to all the 
various modes by which property is acquirable, as 
agriculture, merchandize, scryice, science, and military 
achievement ; with gifts, or presents ; as also to what- 
ever may havo been recovered, by an unseparated 
member, of family ^property, which, in the time of the 
ancestor, had been lost.® a) But, with regard to a gift, 
in order to its vesting separately, it must have been 
pure in its motive, and personal in its object ; for, if it 
wereinreturnforsometliingpreviously given, it would 
be liable to be considered as oommon property, common 
property having been used in obtaining it. 00 Not that 
wherever there have been mytuaj gifts, the gift to the 
co-parcener is necessarily partible. It depends upon 
whether the one have ’been in consideration of the 
other, a present made, with a view to *a return.® A 
gift under such circumstances loses the nature of one ; 
do ut des, it is too like^a contract, the result of which 
is common. Nuptial gifts,, which a man receives with 


(1) Jim Vali., ch. VI, sect, i, § 49. . 

(2) Jim. Vah., ch. VI, sect, i, § 16, 46, et seq.— 3, Dig.* 652. 

(3) Jim. Vah., ch. VI, 1, 36.— Mit. on Inh., ch. I, iv, 6. 

(4) Menu, ch. IX, 206. — Jim. Vah., ch. VI, i, 7, et sA[. 
Yajnyawalcya, 3, Dig., 343.— Mit. on lull., ch. I,iv, 1. 
Nareda and Vyasa, 3, Dig., 344. 

(5) 3, Dig., 363, et. seq. 

’ K») Vide note (a), ante, p. 186.] , 
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his vrife, are particularly noticed* as exclusively his ; (1) 2 3 4 5 
— which is the.more ^em&rkable, as the funds of the 
family must bear the ‘expanses of the marriage ; but, 
as already intimated, this does not render them parti- 
ble, the expenditure being incidental only. £>o, as to 
what is received at a marriage, in the form termed 
Asura, at which presents are madqby the bridegroom 
to the father, or kinsmen of the bride.® It must be 
exclusive also to the donee ; for, if it be made on the 
ground of his being the son of a particular person 
llamed, all the other ,sons (if any) participating in the 
consideration, the effect of common relationship pre- 
vails ; and it is the same as though it had been express- 
ed as for all, in which case there could arisg no< ques- 
tion as to the effect.® It is cff no importance who the 
giver is, and therefore, upon principle, a gift b^ a 
stranger through commiseration should be the do- 
nee’s ; yet such a gift ensures to tho benefit of the 
family of .which he i? a member, though not referable 
to the joint funds ; and treasure found is another ex- 
ception; both alms and it being, at all events, par- 
tible.® The instance of presents is of this importance, 
that it is the most* usual mode in which acquisitions 
are made, without expenditure;® particularly among 
the Brahmins, with whopa they are one of the seven 
recognized means of acquiring property, though not 
a commendable mode, even when received from 


(1) Menu, oh. IX, 206.— Jim. Vah., ch. VI, sect, i, § 9, 33. 

3, frig., 303. — Daya Crama Sangraha, oh. IV, sect. ii. 

(2) Mit. on Inh., ch. I, sect, i? f 5 6. 

Menu, ch. Ill, 25. — Auto, p. 30. * , 

(3) Sricrishna, note to Jim. Vah., ch. VI, sect, i, § 51.— 3, Dig., 401. 

(4) Sricrishna, note to Jim. Vah., ch. VI, sect, i, } 37. 

(5) Jim. Vah.,*ch. VI, sect, i, # 8.— Menu, ch* X/ 115. 
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respectable persons > while acceptance of them* from 
low ones is so much the contrary, that it requires 
to be expiated by abandonment, and rigorous devo- 
tion. a) And, though the benefit of them belongs, in 
point of4aw, to the individual, — in practice, partition 
of gifts is s^jdto benot uncommon, particularly among 
the liberal ; founded, it may be, sometimes, on the mis- 
take of supposing an acquisition to J>e subject to par- 
tition, simply because it was obtained by an unseparat- 
ed co-parcener, according to an ancient opinion, that 
has been refuted. (2) Next, as to property recovered; at 
whatsoever time lost, and referable to whatsoever title, 
so it be family property ,- (3) being redeemed, without use 
of the* common stock, it belongs exclusively to the 
recovercr, notwithstanding the former right.. (4) The 
recovery, however, according to some authorities/ 6 * 
must have been with the privity of the co-heirs, 'unless 
there appear to have been ap abandonment by them, 
of whicli silentnoglcct on their part may be evidence. (e) 
It must at least have been bond fide , that is, not in 
fraud of their title, by anticipating *thcm in their in- 
tention of recovering it. Still less wo.uld'it beavailable 
to exclude partition, if pursued in face of an express 
injunction on their part e (7) It is laid down by Jimuta 


^i) Menu, ch. XI, 24, 42, 70, 254. 

(2) 3, Dig.,4QJ.— Jim. Vah,,cli. VI, sect, i, § 53. — Id., sect.ii, §13, note. 

(3) Sricrishna, note to Jim. Vak., ch. Vf, scctf. i, § 33. —Id., ii, 37. 

(4) Menu, ch. IX, 209.— Yajnyawalcya, 2.-3, Dig., 343. 

Mit. on Inh., ch. I, sect, iv, § i. 

Jim. Vah., ch, Vf, sect i, § 40. 

Daya Crama Sangraha, ch. IV, sect, ii, 11. 

(5) Mit. on Ink,, ch. Insect, iv, § 2. 

Chondeswara, Corftra. — 3, Dig,, 364, 365. 

Post, Append, to ch, IX, p. 377. 

(0) 1, Dig-, 214. . 

(7) 3, Dig,, 367 .—Daya Crama Sangraha, ch. IV, sect, ii, 8, 9. 
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Vahana, and in' the Mitacshara,*on the authority of 
Sancha, that land is not,inc!uded in this rule; a position 
not admitted by Jaganuatlia.® Whore, from circum- 
stances the recovery is available to the family, the 
recoverer, op partition, takes a fourth, aiujtlia residue 
only is divisible.® • As to gains by science, the rule 
applicable to these embraces a variety of particulars, 
the root (vid ) from which the Sanscrit word ( yidya , 
science) is derivecT, signify ingany knowledge, or skill.® 

“ In fact, (says Jagannatha,) in all cases whatsoever, 

“ wherein superior skill is required, the wealth gained 
“ is technically denominated the acquisition of sci- 
“ ence.” (4) Hence, beside what may be gained by it in 
its more direct and appropriate sense, it includes what 
is received by a teacher froiy his pupil, or by a' priest 
from those for whom he has officiated ; a fee for an 
opinion in law, or upon any other subject on which 
the receiver may have been professionally consulted; 
a literary prize, or a reward for reading in a superior 
manner;* not to mention what is vron at play.® 
It extends also to the liberal and elegant arts, among 
which working in metals, long practised in the East, 
is enumerated, with music and painting. Thus, 
having taken gold, for instance, and made it into 
• 

(1) Sancha, 3, Dig., 375. — -Yajnyawajcya, Id., 343. 

'•Jim. Vak., ch. VI, sect.ii, § 38, ,39.— Mifc on lnb., ch. I, sect, iv, 
§3. 

3, Dig., 357* 

gee also Deng. I^ep. , ante, 1805, p. 36 ; which seems to have been 
a case of land. 

(2) Mit. on Inh., ch. I, sect, iv, . 

I^st, Append, toch. IX, p. 179. — C. 

(3) Jim. Vali., ch. VI, sect, ii, § 17. 

(4) 3, Dig., 339. 

(6) Jim. Vail., ch. VI, sect, ii, £ 1 to 13.— Catyfcyana, 3, Dig., 333. 

Daya Crania Sangraha, ch. IV f scot, i, 13, et eeq. 

2, Dig., 65, 179. 
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bracelets, the ornament, far as respects the ma- 
terial, is commoh and parjiblb ; while the value su- 
peradded. by the skill of the artist, regarded as an 
acquisition made through science, is subject totfte rule 
applicable tb that* particular subject . 05 With respect 
to gains by valour, falling under the same consider- 
ation/ 25 — by these, technically understood, isnotmeant 
military pay, which, as to itapartibllity, is not distin- 
guishable from any other ordinary acquisition ; (3) but 
such, where extraordinary prowess has been displayed; 
being resolved by Menu / 45 and others, into the reward 
of a gallant action in the field, or into* spoil taken 
under a standard^ after a route of the enemy ; of which 
latter *it is remarkable, ihat, as with us, it does not 
vest without the assent of the king / 55 By the ancient 
law, acquisitions by the elder brother, withouj; use'of 
the family property, were partible with such of therest 
as had cultivated learning ; *on the ground that, after 
the death of tire father, being in loco parentis, he could 
not acquire for himself exclusively; but this consider- 
ation of the elder brother gradually subsiding, the dis- 
tinction is worn out, and he stands, in this respect, as 
in others, now, upon the same footing wi,th the rest. (S) 
Wherever there has Existed an employment # of the 

Cl) Jim. Yah., ch. VI, sect, ii, note to § 1, and § II. 

(2) Jim. Vah., ch. VI, sect, i, § 10, 12, asid note to § &1 4 

(3) 3, Dig., 340, et seq. 

(4) Menu, cited in 3, Dig., 367. 

Catyayana, cited in Jim. Vah., ch. VI, 1, 20. 

(5) 2, Dig., 165, 15p. 

(6) Menu, ch. IX, 204, 109, 110. 

3, Dig., 371. 

Jim. Vah., sect, i, § 64. 


°7 
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joint funds, or a^common exertion of the co-heirs, in 
either of which cases /he acquisition is partible, the 
acquirer takes a superior share. In all other instances, 
that of property recovered excepted, a share, extra the 
number that* is to divide, is given lo the special ac- 
quirer, beyond his equal share ; and, if moie than one 
have been concerned with him, tliey participate in the 
excess. (1) In the Instance of property recovered , the 
special claim of the recoverer is to a fourth only, in- 
stead of to a double share ; the merit of recovering 
what has only been withheld, *not being considered 
equal to that of making a new acquisition.® But 
whether by this is to be understood a fourth of the 
whole property recovered, oronly a fourth of an equal 
share, added to a share, seems uncertain,® Claim? to 
extra shares may of course be adjusted with consent 
of parties, being sometimes treated as discretionary in 
amount.®, But the specific measures are as has been 
stated. This effect of the use of the joint stock, in 
rendering separate acquisitions, in general, common, 
is attended sometimos with injustice, whore, in cases 
of small patrimony, large fortunes are made by the 
unaided exertions of enterprizing parceners; of which 
the benefit may eventually be- shared by drones, who 
have in no degree conduced to their accumulation/ 5 * 

Nor, to obviate this, is there any resource, wheretimely 

> 

(1) Jim. Vah., eh. VI, i, 28.— Mit. on Ink , cb. I, iv, 29. 

Vasishta, 3, Dig., 356, 405. 

(2) Jim Vah., ch. VI, sect. u, 39.-3, Dig., 366, 367. 

Radhachurn R. v, RaghoonundaR; Beng, Rep , ante, 1805, p 36, 

(3) Jim. Vah , cb, VI, Beet, u, 38.— Mit. on Inb., ch.I, iv, 3. 

Note to 3, Dig , 366.— Bong. Jjjep., aute, 1806, p. 36. 

(4) Post, Append, to cb. IX, p. 382. 

(5) Ante, p. 7-— Post, Append, to cb, IX, p. 374.— E. 
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separation has been’ omitted ; a rignt to the benefit of 
each other’s labors being yiciflent, where co-partner- 
ship has continued,' and the joint property been instru- 
mental. But, where the latter has not been tile case, 
the claim fo participate fails, though made by an un- 
separated*momber. (1) 

/ 3 . As to things specially divisible ; they are distin- 
guishable from such as are impartible, in that the lat- 
ter are so upon the grounds that have been stated, the 
former, in point of fact, being of a nature to render 
division inconvenient, if not, as is often ’the case, im- 
practicable ; and for tyhicli, therefore, a virtual parti- 
tion is substituted, wheiye a direct one cannot easily, if 
at„all, be had. Such are a road, a way, pasture for 
cattle, or a well ; with othej’ instances that ha,ve been 
already incidentally noticed ; (2) and of which the 
number and kind are indefinite, pliable to b§ modified 
by custom, whether local, or applicable to a particular 
class or community ; (3) -*-and, in general, where this 
does not interfere, equality, subject to convenience, 
being the object, the means of attaining it appear to 
bo left very much to the suggestions of reason and 
good sense, having regard .to the circumstances of 
families, and the nature of the property to be divided. 

3. IIow partition takes place '. — Under this head are 
to be considered; firs t, the modes that may be resorted 

(1) Soobuns Lai i\,Hurbtras Lai ; Beng. Rep., 1805,. p. 7. 

(2) 3, Dig., p. 372, et efeq. 

Daya Crama Sangrahrf, ch. IV, sect, ii, 13, et seq. 

(3) Catyayana, 3, Dig., 375. 
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to for partition ; secondly, the rules to bo observed in 
making it. The* inodeg’beipg the same as on partition 
by a father/ 11 - namely, by arbitration, adjustment, or 
lot, in'wliichover way it is effected, the law prescribes 
an instrument in writing, called byVrihaspaii “ the 
“ writtenmemorial of distribution,” but it hgus not ren- 
dered it indispensable. (2Xa) It maybe here remarked, 
that the instruments and agreements of the Hindus 
are, in point of form, models in their way. Penned in 
general by the village accountants, (conicopolies) while 
they express every thing that is material, they do so 
with a compactness and precision, not easy to be sur- 
passed. A regular instrument of partition, being en- 
titled according to its purport, the things distributed 
by it are specified by name, and may bo inventoried 
on the back, the amount being noted also in figures, 
to* preclude any fraudulent insertion subsequent. 
But they are considered to be best enumerated in the 
body ; and this, so as to show what each has received, 
that the fairness of the division may appear. With 
the date, the names of the parceners are inserted, de- 
signated by those of their fathers, the same names, 
among Hindils, being usually common to many ; 
for which reason, the paternal names of the drawer 
of the instrument, and of the witnesses to it, are 
added.' Where it is olograph, there is the less ne- 
cessity for witnesses ; but they are in all cases re- 
commended. (3) The greatest credit attaches to such 

t 

(1) Ante, p. 180. — Post, AppencLto ch. IX, p. 885.— E. 

(2) 35 Dig., 408.— Post, Append, to ch. IX, p. 889. 

(3) V rihaspati, 3, Dig., 408, with the commentary. 

Y&jnyawalcya, 1, Dig., 23. 

[(a) Actual possession of the shares by each member is essential to a valid 
division, although a deed of separation exisi— M. S. U, Dec., 1853, p. 125 ; 1857, 
p. 29 ; 1859, pp. 11,260.] 



Chap. 0 .] 


ON PARTITION. 


213 


an instfument, executed in the presence of, and attested 
by the Raja, and his officers ^ (1) 2 3 4 5 by which is to be under- 
stood simply a public, authenticated attestation. What 
the law expects in general is, that it should be attested 
by kinsihen $ the tfant of whom, however, hnd the con- 
sequent substitution of more distant relations, or evtn 
of neighbours, is always open to be explained/* 1 Such 
in fact is the order, in which witnesses for this purpose 
are classed ; kinsmen being described as persons allied 
by community of funeral oblations, or as sprung from 
the same race ; relations, as maternal uncles, and other 
collateral and distant relations of the family. 

As to the partition itself, accounts being previously 
settled, and debts and Ctlier charges provided for, 1 ® 1 
whatever course be adopted, the division of all, ac- 
quired as well as ancestral, .must be intrinsically the 
same; i. e., in general, equal, without deductions ; (1) 
making allowance for disqualifications resulting from 
defects, moral and physical/ 51 Even under the old law, 
the right of primogeniture, on partition, operated only 
upon what had descended, not upon that which had 
been acquired. With regard to this* an unequal aug- 
mentation of that which is ancestral leaves it still what 
it was, equally divisible?, so, whatever is entitled to be 
considered as joint, is alike partible among all, without 
attention to the degree in which individuals may have 
contributed to its production ; subject always* to the 

(1) 3, Dig., 416. 

(2) 3, Dig., 414. 

(3) Ante, pp. 166—181. 

(4) Beng. Rep. Case 6 for 1818, p. 630. 

(5) Ante, ch. VII, p. 142. 
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special .claim of any ono, fpr extr'a acquisitions.** 1 ) So, 
where the enjoyment gif wjiat is in common may have 
been unequal 1 , that of some havitfg been greater than 
that <ff others, the shares upon a division are still to be 
the same, the law taking no account of groatdr or less 
expenditure, unless the difference be such as to exclude 
all idea of proportion, the object entirely selfish, or the 
circumstances of a 'kind to impute fraud. (2) If the family 
of one brother, being more numerous than those of the 
pest, have, in the maintaining of it, incurred a greater 
expense, so it has been proportionate, and not excessive, 
the difference is not to be regarded when they come to 
divide ; and the same principle' applies as to what may 
have been laid out on the nuptials of a daughter, or 
the initiation of a son, (3) — occurrences, in Hindu fgrni- 
li6s, which, it has been peen, constitute a charge on 
the joint property, where they are undivided. ;4) But, 
if one, giving a loose to pleasures, in which the rest 
have not participated, have thereby broken in upon 
the common fund to an extent not to be justified, ho 
wrill, upon partition, receive his portion, diminished 
by what he has 'dissipated ; though it is said, that 
if more -than the amount of his share have been so 
expended, the law does not direct that the excess 
shall be considered as a'debt. (c) So, in the Bengal Pro- 
vinces, but not in Southern India, an unproductive 
* 

(1) Menu, ch. IX, 205.— 2, Big., 684. 

JMit. on Inh. p ch. I, sect, iv, 31. — 3, Big., 387. 

Post, Append, to ch. VIII, p, 312. 

(2) 3* Big., 391, to the end of the section. 

Post, Append, to ch. IX, p. 394. — C. ■ 

(3) 3 i Big., 108. — Day a Crania Sangrfdia, oh, VII, 29. 

(4) Post, Append, to ch. VIII, p. 170. 

. (5) 3, Big., 299.— Vide ante, p. 157. 
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parcen'er may be shared oufc of the property acquired ; 
but must receive'his portion of.tho original stock de- 
scended.^ It is the* same of a loan or gift, even for a 
good (as for a religious) purpose, if made by a par- 
cener on hi8 sole account ; or of a sale, a purchase, or 
an hypothecation ; the principle being, that the patri- 
mony, or family ptdperty, is not to be arbitrarily 
aliened/ 2 ' otherwise, where the purpose and end 
have been the support, the interest, or the spiritual 
benefit of the whole/ 3 ' 

4. W ith respect.to the proof of a disputed partition, 
though the law fa vors^ separation, by which religious 
ceremonies are Multiplied/ 4 ' it presumes joint tenancy 
as the primary state of eVcry Hindu family ; and thiB 
especially among brothers, it being most natural for 
such “ to dwell together in unity’’/ 5 ' Important as the 
question may be to strangers, appearances as to the 
fact are not always to be relied upon. The legal idea 
of undivided, regarding as it does, property, a family 
may be separated as to residence, -Meals, and cere- 
monies, so as to seem even to their neighbours, as well 
as to others, to be divided, without being so ; remain- 
ing, in truth, unit ed. in interest/ 6 ’ As, on the other 
hand, having parted property, they may have become 
legally divided by a severance in their worldly con- 
cerns; and yet, continuing to Hvo and eat together/ 71 

(1) 8, Dig., 67.— Ante, p. 187. 

(2) Ante, p. 6.— Post, Append, to ch. IX, pp. 338, 339. -♦C. 

(*) 2, Dig., 103.— 3, Dig., 391, fct seq,— Post, Append. to,ch. IX, pp, 
838, 339.— C. , 

(4) Menu, ch. IX.— 2, Dig., 634.-3, Id., 76. 

(6) Post, Append, to ch. IX, t p. 317. — E. 

(6) Id., p. 847. —E. 

(7) Jim. Vah., ch, VI, Beet, i, { 27. 
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performing also in commop their solemn and'accus- 
tomed rites, they will appear to be still united, though, 
in reality, arfd to legal purposes* they are no longer 
so. a) 'fhis renders it, moreover, in many cases, where 
contested, (as it often is,) difficultto determine, whether 
the family be, or be not, a divided one. The question 
may arise among themselves, one member claiming 
partition, while the rest insist upon its having already 
taken place, at a time past. Or it may bo raised by a 
creditor, having an interest in considering it as undi- 
vided, whereby he extends the fund for the payment 
of his debt, the credit having perhaps been given under 
this idea, though in truth, perhaps, a mistaken one. 
The obscurity in which it is sometimes involved, pro- 
ductive, as it is, not only of eventual litigation, but of 
occasional fraud and injustice, may be attributed to 
the law, allowing partition, without the presence of 
witnesses) or intervehtioh of any deed ; thus leaving a 
transaction of such possible consequence to others, as 
well as to the family, to be performed in secret, rest- 
ing in the breasts, and in the consciousness alone of 
the parties. . Where this has been the case, and the 
interest of any one is opposed to the claim, the fact 
remains to be collected froifi circumstances ; observing, 
wherever the English rules of evidence do not prevail, 
the distinctions that have been noticed, as to the 
order aqd credit of the witnesses / 21 

The presumption raised by the law, from the natural 
(1) 3, Dig., 417, et seq. 

KhodeeramSerma v. Tirlochun ; Bang. Bap., ante, 1805, p. 37. 
(3) Ante, p. 213. 





ON PARTITION. 


217 


Chap. 9 .] 

state t>f families, in’ favor pf union, may be destroyed, 
by evidence of separate acts, inferring a contrary one, 
and amounting to* proof of partition iiaving taken 
place.® Such are for this purpose religious ones, the 
religions duty of &o-parceners being single;® dressing 
food ; transactions inconsistent with the idea of tlfeir 
continuing united, *as making mutual loans, sales, pur- 
chases, and other contracts ; or becoming sureties, or 
witnesses for one another, on subjects of property. w 
To which, as indicating the understanding of neigh- 
bours, may be added, delivery to them severally, of 
provisions, and other dues, by the village peasants.'* 1 2 3 4 

Of each of thesaa little more at large, in their order. 

• 

Of the’ religious duties of the Hindu, some are in- 
dispensable, others in their nature voluntary. Of the 
latter sort are sacrifices, consecrations, the stated obla- 
tions at noon or evening, with whatever else there may 
be of a similar kind, the performance or nomperform- 
anceof which fespects the individual merely. It being, 
under any circumstances, competent to discharge these 
jointly or severally, it follows that the performance of 
them, the one way or the other, affofds no inference as 
to the state to be investigated. The proof in question 
results from the separate solemnization of such, the * 
acquittal or neglect of whfch is attended with conse- < 
quenoes beneficial, or otherwise, to the individual, in 
his capacity of Housekeeper, ( Griffasta,) or master of 

(1) Post, Append, to oh. IX, pp. 3S7, 395. 

(2) Mit. on Inh., oh. II, sect. xii. 

Nareda, 8, Dig., 4fi7, 417.— Post, Append to ch. IX, p. 391.— C. 
and E. ; and 393, 397. 

(3) 3, Dig., 421>— Vrihaspati, Id., 427,— Yajnyawaloya, 1, Dig,, 228. 

(4) 3, Dig., 429.— Infra, p. 220. 

1, Bombay Rep., p. 211. 
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a family, the third and mqst important order among 
the Hindus. Of this Hin4 are among others, the five 
great sacraments, in favor of “ the divine sages, the 
“ manes, thegods, thespirits, and guests,” enumerated, 
described, and enforced by Menu ; it being; of such, of 
which it is said, that of undivided brethren the reli- 
gious duty is single, *. <?., performed by an act in which 
all join; severing m them, and performing them sepa- 
rately in their respectivehouses after partition. (1) 2 3 4 5 Still, 
such separate performance is not conclusive ; it is a 
circumstance merely. (2! 

Reciprocal gifts and mutual contracts are inconsis- 
tent with the relation of parceners ; in which, generally 
speaking, every thing is in common. They become evi- 
dence, therefore, where thej-appear,ofpartitionhaving 
taken place. So, with regard to income and expendi- 
ture, with the infinite dealings in which men’s interests 
are concerned, carried on withoutconsultingeach other, 
and this publicly, and without reserve; the same infer- 
ence arises.® As to separate acquisition, it concludes 
nothing, since, as has been seen,® it may take place, 
consistently with co-partnership. And, with respect 
to anyone, or more, of the instances specified, they 
are but evidence ; though' the concurrence of all, to 
constitute proof, is not requisite.® The one the most 
to be rfelied upon is, the taking food, separately pre- 

(1 ) Menu, ch. Ill, 69 to 81.— Anon, text ccclxxxviii, 3, Dig., 420. 

3,. Dig., 417, 418. 

(2) Poet, Append, to ch. IX, p. 391. 

(3) 3, Dig., 418. 

(4) Nareda, 3, Dig., 417.— Id., 419. 

(5) Jim, Yah., ch. X1Y, 10. 
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pared; Yet, as it' may |?e matter of convenience, 
among parceners having l^rg<3.families, to have sepa- 
rate cookery, dressing their victuals apart, this also is 
but a circumstance, • which may be explained * or its 
effect, hi peint ofbvidence, may b.e removed, by show- 
ing not separate, but joint preparation of grain, Tor 
oblations to deitiesj and the entertainment of guests, 
as well as for other purposes which, among united 
co-heirs, are essentially common. But, in general, a 
distinct preparation of food, after an agreement to 
separate, proves partition, and the previous agreement 
may in some cases 'be inferred from that 3ble evidence; 
but more satisfactorily in proportion as a greater 
number of the indicated circumstances concur/ 0 

Nor can brothers undivided, or other parceners, be- 
come sureties, or give evidpnee for each othqj', w ally 
more than make mutual loans. 00 The connexion, so 
subsisting, forbids everything of the kind. With re- 
gard to their being witnesses for, dr against each other, 
the restriction does not apply to cas§&of slander, vio- 
lence, or the like ; but only to matters affecting the 
joint interest, and so raising a direct objection to their 
competency. Testimony therefore between them, ad- 
mittedin such a case, implies partition. 1 (2) J agarpiatha, 
in thp close of his chapter *oh the subject, admitting 
that liberties may be taken with the patrimony, in- 
consistent with the relation under which it is held, so 

(1) 3, Dig., 421, 428. (2) 3, Dig., 421, et »eq. 

[(a) Incases where the English law of Evidence prevails, incompetency arising 
from pecuniary interest no longer exists (Aot II of 1855, Sect. 17) and therefore 
the presumption of partition alluded to in the text cannot be draWn from the 
simple circumstance of ono # brother having been admitted a witness in a suit 
affecting another or the family interests generally.] 

[(b) Self-acquired funds may be advanced for improvement of ancestral pro- 
perty subject to re-payment— I, Mad, High Court Rep., 308.] 
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as to reader equivocal, as proof of partition, many of 
the acts that have been alluded to, sums up the whole 
in thefollowing words: — “ In a doubt (says he) respect- 
“ ing a'prior distribution, among those who severally 
1 ( transact coihmercial affairs, and thd like, but \tfithout 
“ Having separated their preparation of food by a pre- 
“ vious agreement, what (he asks)*is the rule of deci- 
“ sion, if the dispute concern that property, to which 
“ the transactions relate ? Deduce the principle of 
“ decision (be answers) from reciprocal gift and re- 
“ ceipt : for, in that case, donation, which is an act 
“ done for a spiritual end, has been made in contem- 
“ plation of abundant fruit from liberality to a„kins- 
“ man. Again, the people know whether these co- 
“ heirs have separated their preparation of food by 
‘ f previous agreement or not. Again, do the peasants 
“ deliver to them, severally, the provisions, and other 
“ dues from their village'? Hence also a principle of 
“decision may bo deduced. In like manner, the 
“ question mayVe determined by their annual obse- 
“ quies for a deceased ancestor, and by their worship 
“of Lachsmi j or other deities, and the like.” On 
this topic Jimuta Vahana adds/ 1 * “this, and similar 
“ acts, can only be done Severally by divided co-heirs ; 
“ any one of them must therefore be considered as a 
“ presumptive proof of partition, on failure of written, 
“ and oral evidence.” 1 (2) 

t 

5. It remains to consider some matters subsequent, sup- 
posing a partition tohave taken plage. Ingeneral, once 

(1) Jim. Vah., eh. XIV, 0. 

(2) 3, Dig., 428. 
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made; it cannot be opened/ 1 ’ Yet, if effects that were 
not forthcoming*at the timq,be*aftorwar ds recovered, in 
away to warrant a 'claim to participation! ; and much 
more if concealment had taken place, a discovery leads 
to a second division/ 2 3 4 5 6 ’ In the latter oaso*, the tender- 
ness of the law, as to the means of ascertaining the 
fact, is remarkable* as if anything like an exertion of 
authority for the purpose were, if possible, to be avoid- 
ed ; by which, however, is to be understood only, that 
persuasion is to bo used in the first instance, rather 
than coercion ;' 3) it being admitted that, the former 
failing, more effectual ones may be resorted to, such as 
ordeal ; (4) a mode’ of course not to bo adopted in our 
Courts, in which trials and processes of all sorts are to 
be according to the provisions of their respective char- 
ters, or commissions. All authorities at the safiie time 
agree, that, to justify an ultimate proceeding of the 
kind, in order to force a discoveiy from an Unwilling 
concealer, there should be a preceding^ enquiry, found- 
ed, not upon the light suspicion of any individual, but 
upon circumstances, the lawforbidding'hasty recourse 
to ordeal/ G) This delicacy, suitable to the intimate re- 
lation of the partiqp, is by some referred to the consid- 
eration, that concealment is> simply a moral offence, 1 (G) 
as opposed to theft , which is defined to be the taking 
of another’s goods, where there exists in the taker 

(1) Vrihaspati, 3, Dig,, 399— Id., 400. 

(2) Catyay ana, 4.— -3, Dig. ,398. — Id. ,441 . — J im. Y ah., ch. XHI, § 7 . 

(3) Jim. Vali., ch. XIII, § 7. 

(4) Catyayana, 8, Dig., 395. — Id., 402. 

(5) 3, 'Dig., 397,.— See also 2,* Id., 9.— Culluca Bhatta, 1.— Id., 440. 

(6) 3, Dig., 391. 
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no common property. (1) Qn discovery, distribution 
takes place, subject to .the question, whether the con- 
cealer, who would have fraudulently appropriated 
what he kept back, is to receive, with the* rest, an 
equal share. ‘That he should, may be cited a number 
of -authorities, including that of Jimuta Valiana : (2) to 
these may be opposed the reasoning of the Mitac- 
shara, (8) with the analogy of the text of Menu, <4) which, 
in the case of an elder brother defrauding his younger 
ones, visits him at once with punishment and pri- 
vation. Nor, upon the principle of its being still 
undivided, is he, by whom it has been attempted to 
embezzle, answerable for what he may have used, 
provided his consumption have not been more than 
would have subjected him to account, in the ’ordinary 
course of the employment by one co-parcener, of pro- 
perty belonging in common to himself and the rest. (5) 
But, independent of concealment — 

Wherever, from any cause not understood at the 
time, the*division pfove's to have been unequal , or in 
any respect defective , it may be set to rights, notwith- 
standing the maxim that, “ bnce is partition of in- 
heritance made ;”- aiW — a position, that supposes it to 
have been fair, and made according to law. (T1 

(1) ^Jim. Yah., ch. XIII, § 8, 9, 15, and note, 

*3, Dig., 397* Commentary on Yajnyawalcya. — Id., 401. 

(2) Jim. Vali., ch. XIII, § 2.-3, Dig., 390, 397, 398. 

Daya Crama Sangraha, ch. VIII, 2. 

(0) Mit. on Inh., ch, I, spet. ix, § 4, 6, 12. 

(4) Menu, ch. IX, 2&3. 

(5) 3, Dig., 402. 

(6) Menu, ch. IX, 47.-3, Dig., 214 

(7) Menu, ch. IX, 218.— Jim. Vah,, ch. XIII, § 4, 6. 

Catyayana, 3, Dig., 398. — Id., 397, 399, 400, 401. 

Daya Crama Sangraha, ch. V, 22, 23, and VIII, 4. 

Ante, p. 184, (2). 

[(a) Where an unequal disposition was unchallenged for 19 years, acquies- 
cence was presumed.— L. M . Pitchwna v. L, M. Goompp #*— Madras Sud- 
der Gourt Dec., 1859, p. 84.] 
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Distinct both from fraud and mistake, is the case, 
where, the partition not hq,vin£ been completed when 
it was begun, a residue remains undivided; upon which 
the rule' is, that while it continues in the possession of 
any of the fco-heirs, the title to their shares, of such as 
remain atTiome, is preserved to them to the fourth ge- 
neration ; and, wliere the ancestors of any one have 
been so long absent abroad, it is good as far as the 
seventh/ 1 * But, whether, in other respects, an undi- 
vided residue shall be subject to rules of succession 
relative to separated, or unseparated brothers, a differ- 
ence of opinion^ exists/ 2 * In the meantime, pending 
its suspension, contrary to the course while the family 
continues generally undivided, the acquisition of a 
separated parcener, by means of such residue, is ex- 
clusively his ; subject to an equitable allowance* by him 
for the use he may have made of it ; analogous to the 
case, as among partners in trade, *to whom in general 

the law of co-heirs bears no affinity/ 3 4 5 * # 

• • 

Not onjy may an original partition be reformed, by 
means of a supplemental one, but tliere may be an en- 
tirely new one, upon a re-union of any of the separated 
parceners, competent to the pqjrpose; t4) and this, as well 
after partition by a father, as among co-heirs. (6) The . 

(1) Jim. Vah., ch. VIII. 

Devala, 8, Dig., 10. — Vrihaspatt, Id., 443. 

Ante, pp. 178, 196. 

(2) Post, Append, to ch. IX, p. 388. 

Mit. on Inh., ch. I, sect, vi, 2 and 16. 

(3) 8, Dig., 401. 

(4) Mit. on Inh., ch. II, ix, 3. 

Vrihaspati, 3, Dig., 812.— Jd., 653. 

Daya CramtwSangraha, ch. V, 3, et seq. 

(5) Jim. Vah., oh. XII, 3. 
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deduction to which, by the old law, an elder brother 
was entitled to* an original partition, merged on a 
re-union, reviving to him upon re-partition^ being a 
privilege he could enjoy but once. (1) A re-united par- 
cener dying while the re-union coniftnues^leaving no 
isStie, but a widow, according to the Mitacshara , 121 she 
is entitled to maintenance only, the deceased’s share 
vesting by survivorship in his co-parceners ; it being 
affirmed by Vachespati Misra, (8) that all texts suggest- 
ing her succession, in preference to them, relate to the 
estate of a husband who has made a partition with his 
brothers ; while Jagannatha, reviewing the various 
opinions that exist upon the point, ( , 4) contends that 
there is no difference in this respect, whether divided, 
or undivided : so that the schools differing, it may be 
liable to be differently determined, according as the 
one or fhe other prevails, in the Bengal Provinces, or 
in those depending on the Government of Madras. 
Other claims being 4 disposed of, if the. surviving re- 
united parceners be partly of the whole, and partly of 
the half blood, those of the whole take in exclusion of 
thoseof the half : (5) , while, consisting of half bfcod only, 
anyefo’s-united co-heirs of the whole divide with them, — 
union in blood being, for this purpose, equivalent to 
re-unioninco-parcenery. (fl ;Andtheparticipationofthe 

(1) Menu, ch. IX, 210.— Jim. Vah., ch. XII, L 
JN’ote on 3, Dig.^550.— Vrihaspati, Id,, 476, 552, 

(2) Mit. on Ink, ch. II, ix, 4.— See also YajnyaWalcya, 3, Dig., 
• 450, 467, Vasishta, Id., 477. — Vaehespatl Misfra, Id. 

(3) Vachespati Misra, 3, Dig., 477. 

(4) 8; 'Dig., 478.— See also Menu, ch. IX, 212*— Vriddha Menu, 8, Dig., 

478, Vrihaspati, 3, Dig., 476, 438.— Culluca Bhatta, Id., 477* 

(5) Mit. on Ink, ck II, sect, ix, 6. 

(6) Mit. on Ink, ch. II, sect, ix, 9. 
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half blood at all in this «ase regard^ the real estate 
only ; for, as to moveable •effects, they at all events 
descend exclusively to the whole blood* re-united or 
not. (1) # The share of one who has entered into the 
fourth order, or become otherwise disqualified, on re- 
partition, vests in his representatives ; (2) and, in gene- 
ral, the rules prescribed for an original partition are 
applicable to the one in question. (3) 

Partition of estates by the Athenian law has met 
with its advocate in the eminent translator of the 
speeches of Isreus ; (4) and the last public act of the cele- 
brated Mirabeau was the preparation of an argument, 
(of which .death prevented the delivery by him in the 
National Assembly,) against the testamentary power, 
as a* source of inequality and injustice in the trans- 
mission of property. The ‘system of perpetual par- 
tition may be proper for democratic governments, like 
Athens of old,, and modern America. It exists par- 
tially in England under the denomination of gavelkind, 
a remnant of the old Saxon law ; but has long been 
wearing out, not being adapted to a^constituticn like 
ours, in which unequal fortunes, and hereditary wealth, 
are indispensable to the maintenance of that aris- 
tocracy, or intermediate cjp.se, between the prince 
and the rest of the people, which forms one of the 
essential orders of the State. For the same reason, it 
is unsuitable to France, as settled under its late, and 
present Charter. It may be consistent for despotic 

(1) Jim. Vab., note tpch. XI, sect, v, 36. 

(2) Mit. on Inh., cb. II, sect, ix, 13,-3, Dig,, 476. 

(3) Jim. Vah., cb. XII, 5.— 3, Dig., 549, et seq. 

(4) Commentary on Isseus, by Sir William Jones, p. 168. 

29 
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countries, such gs India ; by preventing that accumu- 
lation, which has a tendency to produce checks on the 
Buprejne pow*er. Accordingly, the great Zemindaries 
of Bengal having been, by the custQm of the gountry, 
ot usage of particular families, descendible to the 
eldest, or other appointed son, ^exclusion of the re3t, 
it became the pplicy of Lord Cornwallis, when Go- 
vernor-General, to .adopt means for breaking them 
gradually down, by subjecting them, as deaths hap- 
pened, to the law of partition. (l) It has been sup- 
posed indeed that, till our possession of them, all pro- 
perty was, in those provinces, among Hindus, so 
descendible, i. e., to the eldest son exclusively. Had 
it been so, the conclusion would be, that it had been 
rendered so by their Mahomedan conquerors, innovat- 
ing upon their ancient institutions. Whatever opi- 
nion may be entertained of its policy, the course of 
inheritance, as it at present obtains,* with this class 
of natives, throughout 1 ndig,, is consonant to their 
Original law, 1 (2) 3 though, how far to the advancement of 
the species in arts, and civilization, may be doubtful. 

(1) Eleventh Bengal Regulation,, 1793. — Ante, pp. 188, 198. 

Post, Append, to ch« IX, p. 330. 

(3) Menu, ch. VII, 203. 
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It has been seeD, in a former chapter/ 11 that, the wife 
surviving her husband, succeeds as heir to him, in de* 
fault of male issue. (a) It remains to be shown in the 
present, how the widow’s property descends, whether 
inherited from her husband, or otherwise derived, 
premising'some account* of the state of widowhood 
amojog the Hindus ; — a condition too peculiar, not to 
justify a distinct and separate consideration. The 
entire subject will be comprehended generally under 
the two following heads : viz. . I, # What regards her 
person ; II, What regards her property. 

I. In considering the law as it regards her per- 
son, three things in particular offer tberhselves to our 
attention ; 1, Her obligation to burn ; 2, The restric- 
tion she is under with respect to a second marriage ; 3, 
Her dependance, in other respects. 

1. The first thing that occurs, in contemplating the 
state of widowhood among the people in question, is, 
its horrid termination, almost the moment it com- 
mences, — in instances, in which religious enthusiasm 

has been made to operate, on the hopes and fears of the 
• 

(1) Ch. VI. 

[(a) Supposing, of course, the family to be a divided one. If undivided, she 
is entitled to maintenance only.] 
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deluded victims; — to Sum with her deceased husband/ 1 ’ 
being inculcated uponihe Hindu widow, not out of re- 
spect to his memory merely, but a*s the mean# of his re- 
demption, from the unhappy state into which he is 
believed to ’have passed ; (1) and, as insuring, ih conBe- 
qbence, to herself, (not everlasting indeed* but) long- 
continued felicity. Ascending his pile, and casting her- 
self with him into.the same flame, she is said “ to draw 
“ her lord froma region of torment, as a serpent-catcher 
“ draws a snake from his hole.” Her virtue expiates 
whatever crimes he had committed, even to the “ slay- 
“ ing a Brahmin, returning evil for good, or killing 
“ his friend.” And, for this proof of it, a kind of 
Mahomedan paradise is promised hfer. They mount 
together to the higher regions ; and there, with the best 
of husbands,, lauded by choirs of Apsaras, she sports 
with hjm as long as fourteen Indras reign ; — or, ac- 
cording to another medium of computation, for so 
many years as there are Lairs on the human body. (2) 

* 9 

Absurd as all this is, it is disgusting 'to have to enu- 
merate the precautions existing, in order to guard the 

(1) Angiras, 2, Dig.. 451. — Vyasa, Id., 454. 

Asiatic Res., Vol. iv, p. 209, 8vo. edit. —Ante, ch. Ill, p. 61. 

(2) Angiras, 2. Dig. , 45 1. 

Kcc minus uxores famA, celebrantur Eoa*. 
jtfon illae lacrymis,— non fauftineo ululatu 
Fata virum plorant verum (miserabile dictu) 
Conscenduntque rogum, flamm&que vorantur e&dem ! 
Nimirum crcdunt veterum sic posse mar it Am. 

Ire ipsas comites, tcedamque novare sub umbris. 

. c D e Anim. Immortal, i, 177- 

Con jugis, Evadne, miseros elata per igneB, 

Occidifc Argivse fama pudicitise. 

Propsrt. 1, i, El. 15. 

See also Euripid. Suppl. Act. v ; — and an affecting instance in vol. 

- i, p. 190, of Sir John Malcolm’s Memoir of Central India ; to- 
gether with Id., vol. ii, p. 296, note. 

[(a) The practice of suttee, or burning or burying alive of widows with 
their deceased husbands, is, by Reg! I of 1830, Madras Code, declared 
illegal, and punishable by the Criminal Courts*. 1 
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exercise of so scandalous a*superstition ; — regulation, 
in such cases, having, in some degree, the effect of 
sanction,, as is the case with respect to gaining and 
other pernicious vices, in countries in which tffey are 
made subservient to revenue. And yet, while it is 
allowed to continue, it would, without some interfer- 
ence of the kind, fie pregnant with tenfold murders, 
of the most horrid description, ifence, the burning, 
to be what is called legal, with a view to its prevention, 
when it may be confessedly inadmissible, or under cir- 
cumstances rendering it so, must be with the privity of 
the ruling power. And as, in every instance in which 
it can be endured, the sacrifice, on the part of the vic- 
tim, must be voluntary, it follows that it can be 
pefformed only by an adult, in possession of her facul- 
ties, and free; — not stupified for the purpose b^ drugs, 
nor influenced by designing Brahmins, or interested 
relatives; still less impelled by violence/ 11 Ofithe latter, 
occurrences are but too frequent, where, from her in- 
ability to sustain the fieVy trial, the Unhappy devotee, 
relenting, is prevented from escaping, by the agency' of 
persons prepared, — connexions for the most part ; — 
who, to obviate the disgrace of failure, to say nothing 
of less justifiable motives, will sometimes with bamboos, 
push her into the hottest part of the fire ; keeping her • 
there by force, till life is extinct a conduct amen- 
able to prosecution, but of which no instance'appears, 
otherwise than as for a misdemeanor ; though it goes 
nigh to realize the martyrdom of St. Lawrence. In 
order that nothing of the kind may happen, the local 


(1) 2, Bombay Rep., p. 95. 
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authorities having had timely notice of what is about 
to take place, it is customary for the' police officers to 
attend, and she that what may be in itself lawful, be 
legally performed ; — omnia rita esse acta ; — to apply 
a grave and salutary maxim, to a fiend-lilfe proceed- 
ing ! Pursuing the same system of restriction, in a 
case where the thing is intolerable, and ought not to be 
permitted, to no woman is it permitted to burn, being 
pregnant at the time ; (1) — a condition, in a female, 
that has the effect with us, of suspending execution in 
a capital case ; — nor, if she have children, or a child, 
not exceeding three years of age, unless some one will 
undertake to provide for it, or them, a suitable mainte- 
nance. This must be by engagement in writing, on 
the part of the nearest relation of the deceased. In the 
three inferior castes, the practice exists of cremation at 
a time subsequent, more or less, to that of the burning 
of the body of the husband, where he has died at a dis- 
tance from the wife. It is called Anoomurun, in contra- 
distinction to Suhumurun , importing to bum with it. 
But, to render Anoomurun legal, there should have 
existedsome sufficient reason, why simultaneous burn- 
ing could not take place ; and the burning subsequent 
must follow, if at all, immediately upon the first 
' notice of the death ; the widow also being at the time 
in possession of something belonging to the deceased, 
to be burned with her, as of his turban, or sandal, which 
are the most usual symbols : though, according to cir- 
cumstances, it may be his stick, his dagger, or his 
helmet : and, in an instance that occurred a few years 


(l) Bombay Rep., ,p. 96. 
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ago, among the Mahrattasj some of the bones of the 
deceased were sent to his widow for the purpose. But, 
to a Brahmin widow, Anoomurm is altogether incom- 
petent ^ she can tyirn only on the same pile with her 
husband; so that, in the instance just alluded to, wliiqh 
was that o? a Bralynm, the act was considered as hav- 
ing been illegal, unless to bo justified, by local custom, 
in opposition to the Shaster ; and this notwithstanding 
that a part of the body of the deceased had entered 
into the cercmony. (1) By the Hindu law, as well a*s 
by ours, suicide is a crime ; but the contrary is declared 
in this instance, — the motive sanctifying the aet. <4) 

Thus reprobated, that the practice has in it more of 
malus usus, than of law, may be inferred from the 
silence of Menu, and other high authorities ; who,, as 
the condition on which the widow may aspire to 
Heaven, have simply required that she should, on tho 
decease of lie£ husband, live a life of seclusion, priva- 
tion, and decency/ 3 4 * Recommended only by the Shas- 
ter, (whence any attempt to suppress it has been dis- 
couraged) 2 ^ 1 it is confined pretty much to tho lower 
class ; — a proof, that it lias no deeper root in the 
% religion, than it lias in the law of the country; from 
all which the conclusion wpuld bo, that it is a subject 
fitter for abolition, than for regulation. 

2 . To this tyrannic instance of> martial selfishness 
must be added the prohibition to women of second mar- 

■ o 

(1) Bralim.a Furana, 2, Dig., 485.— V. N. Furana, 2, Dig., 456. 

Vyasa, Id., 49&— Asiat. lies., vol. iv, p. 12. 

(2) Brahma Parana, 2, Dig., 485. See Post, Append. toch.TU,p.259. 

(8) Post, p. 235. * 

(4) geo Col. Wilk’s Sketches, voL i, p. 489. 
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riages ; M and that tliis should apply, as it does, even to 
virgin widows, (1) is an*abo«nination, ‘surpassed only, if 
at all, by th.6 practice that has just been denounced. 
The liusband having kindled sacred fires, ( into which 
he is not expected to enter,) and having performed fune- 
ral rites to his wife, whom he has survived , ‘‘’may again 
“ marry, and again light the nupCial flame. ” {2) Nay, 
so incumbent upon him is it to do so, with a view to 
his resuming the or'der of a Housekeeper,™ (i Grihasta ,) 
that ho is not to delay it a single instant. (4) But a 
widow who, though childless, slights her deceased 
husband by marrying again , not only brings disgrace 
on herself here below, but, according to the belief in- 
culcated, is to be excluded from participating with 
him in another world a second husband being .de- 
clared to be a thing not allowed to a virtuous woman, 
in any part of the Hindu Code ; (fi) by which, when 
her lord is deceased, she is directed “not even to 
“ pronounce the name of another man. JJ(r) That the 
prohibition is ap old at least as Menu, appears from 
the references, to his Institutes ; though, from its 
being included in the enumeration of things for- 
bidden to b(j done in the present age, (8) a time is 
implied when it did not exist.* That second mar- 
riages, by women, are* practised in somo of the 

(1) General note at the end of translation of Menu, p. 364. 

Asiat. Res., vol.^ii, p: 310, 

(2) Menu, eh. V, 168. 

(3) Ante, p. 23. 

(4) 3,*Dig., 106. 

(5) Menu, ch. V, 161. 

(6) Menu, ch. V, 162. -IX, 65.-Sefe also Id., 175, 176. 

Posft, Append, ch, X, p. 400. * 

(7) Menu, ch. Y, 157. 

(8) General note, at the end of translation of Menu, p. 864. 

This restriction also has beon abolished. See note at tho end of this chap- 
ter, whore the rights and privileges of a widow who has re-married are noticed. 
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lower castes ;i) is, according to Hindu prejudices, no 
argument in their favor ; these castes being, in many 
instances* not within the contemplation 6f the law. In 
the territories lately conquered from the Peishwa, a 
tax was found established on the marriage of widows, 
but the description given by the report, <2) in which 
they are noticed, rather confirms the restriction ; at the 
same time that the practice implied gives color to an 
account, of its having been determined, some years 
ago, by an assembly of Brahmins atPoona, in the ca§e 
of a young woman, (of family,) who had lost her hus- 
band, before she had been admitted to his bed, that 
she need.not burn, but might re-rnarry. ti] Here might 
be discussed the course ihat once subsisted, permitting 
the widow of a childless husband, or the wife of an im- 
potent one, to raise up issue to him, by the interven- 
tion of his brother, or other kinsman, or even of a 
stranger authorized for the. purpose. The husband 
gave the authority ; and, he being dead, the act was 
legal, if sanctioned byhis friends, of other guardians 
of the widow. 1 2 3 (4) But it belongs also to the subject of 
adoption ; in the Appendix to the chapter upon which 
it will be found noticed, at sufficient* length, con- 
sidering that it is obsolete,, and that, even while it 
prevailed, it was reprobated, and confined accord-, 
ingly to the servilo class.' 65 

(1) 3, Dig.) 149. -Post, Append, to ch. x, pp. 899, 400.— C. 

(2) The Honorable Mountstuart Elphinstone's Report, pp. 07, 38, and 

Append, to same, p. 7. 

(3) Asiat. Jourtt. for July 1822, p. 8. 

(4) Vrihaspati, % Dig., 476.— 1, Id., 325. 

General note to translation of Menu, v, 3; 

( 5) Post, Append, to oh, iv, p, 201. 
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3. Not only is aHindu jvidow restricted from mar- 
rying again, but continence is exacted of her, at the 
peril of forfeiting her exclusive property, as well as her 
right to maintenance ; (1) as, in the event of her hus- 
band dying, under circumstances to entitle her to suc- 
ceed as heir, a wantof it, while he liy/?d, barsher claim ; 
as a failure in it subsequent, unexpiated, deprives her 
of the inheritance, after it have vested, (2) According- 
ly, it is required of her to reside, after his death, with 
the son, or sons of her husband, if lie have left any ; 
— -and, if not, witli his other relations, (3) among whom 
guardians are to be selected for her, (4) the right of ap- 
pointment resting ultimately, ,as in the case of minors, 
with the king ; (5) — -the policy of the Hindu law, with 
regard to the sex, being, that it is never, at any period 
of their lives, or under any circumstances, to be inde- 
pendent. (0! “ Day and night (says Menu,) must 
“ women be held by their protectors in a state of 
“ dependence. Their fathers protect them in child- 
“ hood ; their husbands protect them in youth ; their 
“ sons protect them in age. A woman is never fit 
“for independence. ” (7) And a preceding text, in 
which the same condition is unculcated, establishes 
her dependence, if she have no sons,” on the near 
“kinsmen of her Jiusband ; if he left none, on 

(1) Ante, pp. 153, 162. 

(2) 3, J)ig., 479.— Post, Append, to ch. vii, p. 272. 

(3) Jim. Yah., ch. XI, sect, i, 66, 67. 

(4) Jim. Yah., ch. XI, sect, i, 64. 

(5) Menu, ch. VIII, 28. 

Post, Append, to ch. vii, p. 273,— C. ; ch. viii, p. 309. — C. 

(G) Yajnyawalcya, 2, Dig., 381 .—Anon, Id.— Nareda, 2, Dig., 384- 

(7) Mean, ch. IX, 2, 3, 
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11 those of her father ; and, having no paternal kins* 

‘ ‘ men, on the sovereign concluding, as already stated, 
that “ a woman must never seek indepeddance and 
carrying the principle the length of declaring, that 
“ by a girf, or by a young woman, or by a woman 
11 advanced in ye^irs, nothing must be done, even in 
“ her own dwelling place, according to her mere plea- 
il sure.” (1> Failing relations of her husband, she is to 
reside with her own, enjoying their protection, and 
being subject to their control. If she do not like to 
burn , the alternative for her is a life of austerity and 
privation ; 1 (2) 3 for the securing of which it is, that her 
liberty, in disposing of Jierself, after the death of her 
husband, is thus restricted ; the same reserve, for the 
same purposes, being also enjoined to her, in case, of 
supersession, !3) or of her husband happening to be ab- 
sent. (4) To the virtuous widow, persevering in the sys- 
tem of self-donial prescribed fcfr her, not ’only are 
honor, and protection, and maintenance pledged dur- 
ing life, but the prospect also of heaven is t expressly held 
out to her, though childless ; it being expected she 
should live in the practice of austerities, with suppress- 
ed passions ; foregoing Everything like show in dress, 
and luxury in food ; using shell property as she has for 
necessaries, including religious purposes ; but not in 
lavish expenditure, or indiscriminate alienation, as 
humour or fancy may prompt. That she shpuld be 

(1) Menu, ch. Y, 1*47, 148. 

(2) Menu, ch, Y, 150 to 161. — Vishnu, 2, Dig., 459. 

(3) Ante, p. 40.— Post, Append, to ch. r, p. 401.— C. 

(4) Sancha and Lichita, 2, Dig., 448.— Yajnyawalcya, 2, Dig., 430. 
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under some control, seem% so far consistent since, as 
her husband’s relations ase bound to provide for her 
in case of nfeed, they have a claim to the. means of 
preventing her, by her improvidence, from falling 
into distress, and so.requiring their assistance. To this 
extent, therefore, their interference not degenerating 
into treatment unnecessarily harsh, much less insuffer- 
ably cruel, might bo deemed to be within the scope 
of that domestic authority, the exercise of which, as 
legitimate, has been preserved to the Natives by the 
legislature, in those acts, upon which the charters, 
establishing the Kings Courts at the several Presi- 
dencies, are founded.' 1 ’ , 1 

II. As to her property . — Her right of inheriting to 
her husband, and that not attaching, her claim to be 
maintained by his representatives having been discuss- 
ed in former chapters/ 2 ’ it remains to treat of her 
power over what she has, and to show how it vests at 
her death ; distinguishing between what she possesses 
in right of her. husband, and her Stridhana ; which, as 
has been seen/ 3 ’ is more emphatically her own. With 
respect not* only to what she may have inherited 
from her husband, but to its accumulated savings 
also, her duty is to regard herself as little more than 
tenant for life, and .trustee for the next heirs, of 
property so possessed ; being (as already intimated) 
restricted from aliening it, by her sole independ- 
ant act, unless for necessary subsistence, or purposes 
• » 

(1) Shevochuncl Eai v. Luhung Dasee ; Beng, Rep, ante, 1806, p.24. 

21, Geo. 3, oil. LXX, § 18. — 37, Geo. 3, ch. CXLII, § 40. 

(2) Ch. VI, p. 123.— oh. VIII, p. 181. 

(3) Ante, p. 14. 
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beneficial to the deceased.! 1 * If in anything she may 
take liberties with it, it is in making pious and chari- 
table gifts, with presents to her husband’s relations and 
dependents, but not to her own, without their dssent ; 
the concurrence of her legal guardians an*d advisers, as 
well as ofhor husband’s heirs, being generally neces- 
sary to any alienation by her of such property ; 1 (2) 3 — by 
heirs being meant, not the immediffte ones merely, but 
the whole, living at the time ; — their assent to be ma- 
nifested by their attesting the conveyance, or by other 
expression of it in writing. The restriction, however, 
in the extent stated, seems to concern lands only; with 
this c|i fferencebetweenthe Bengal and Benares schools, 
that the former confines it to such as has been derived 
frqpa her husband ; — the latter, prevailing to the 
southward, to land held by her, under whateyer title ; 
the law also requiring a deed, and seisin, to perfect 
the transfer. (s) Whereas, with regard to moveables, 
(slaves oxceptod, that are considered as land) she 

(1) Slievoclnind Rai v. LuUung Daaee ; Ben£.'*Rep. l 1805, p. 24. 

Id., 1812, p. 344. 

Jim. Vab., ch. XI, sect, i, 56, 57. • 

Daya Grama Sangralia, ch. I, sect, ii, 3, 5. 

Ante, p. 15. — Post. Append, to ch. vi, p, 251.* 

Id., to ch. x, p. 40tf, 409. 

See also, I, Bombay Rep., $p.*412, 415, 423. 

(2) Jim. Vah., ch. XI, sect. i,5C>, 63, 64. 

3, Dig., 463 to 473.— Id., 576, 626, et seq. 

Shevochund Rai v. Lubung Dasee ; B'jng. Rep., ante, 1805, p. 24. 

Beemloh Dibeh v* Ooculnoth ; Id., p. 32. 

Mahooda, &c. v. Kuliani ; Id., p. 67. 

Gungoram Radaree v. Kashlakant R. ; Id., ante, ldl3, p, 263. 

Gopulchund Chuckavourfce v . M. Rojunee ; Id., 1816, p. 50Q. 

Post, Append, to ch. x, pp. 407, 408, 409. . 

(3) Jim. Vah!, ch. IV, sect. 23, note. 

Nareda, 3, Dig., 575. — Catyayana, Id., 576. 

Sham Singh v. M. Umroatee ; Beng. Rep., ante, 1813, p. 395. 

Post, Append, to ch, x, pp. 403, 409. 
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has a greater latitude ; reserving always one-half for 
the due performance ofhistfuneral obsequies. (1) And 
her StridhanA being peculiarly Kers, whatever falls 
under this description, would seem to be not oqly hers 
without reserve, for present use ; but to be at her in- 
dependant, and uncontrollable disposal. 

It has been seeq, in a preceding chapter/ 2 * how the 
property of a woman, descends, she dying in the life of 
her husband. Of that which devolves onher fromhim, 
he dying, leaving no son of any description, the landed 
part, or whatever comes under that description, de- 
scends on her death to his heir^, not tp hers ; the prin- 
ciple being, that it vests in those who would'have 
taken it upon his death, had she at the time not ex- 
isted. (3) This, in the case supposed, is the daughter, or 
daughters of her husband, if he have left any ; for the 
sake (as is said) of the male issue, which they have 
or may have ; and, bn this ground, liable to be post- 
poned to a sistei^ having a son. So say the writers 
of the Easterii school/ 45 But, according to the 
Mitacshara/ 5 * and* its followers, property, which the 
widow may have acquired by inheritance, is transmis- 
sible to her own heirs, classing with this school as 
part of the Stridhana ; of the descent of which some 

(1) §ree Narrain v. Bbya Tya ; Beng. Rep., 1812, p. 343. 

Mohuu Lai Klan v. Ranee Siroomunnee ; Id., 352. 

2, Bombay Rep., p. 428. 

(2) Ante, p. 39. 

(3) Post, Append, to ch. x, p. 404. 

(4,) Jiuj. Vah., ch. IV, sect, i, 7. -—Id., XI, 57, et seq. 

3, Dig., 468, 472, et seq., 576, 926. ' 

Mfc. Bijya Dibeh v. Mt. Unpoorna ; Beng. Rep,, 1806> p. 86. 

Poet, Append, to ch. x, p. 402.,— C. 

(5) Mit, on Inh„ ch. II, sect, xi, 2, and note. 

See Beng. Rep., 1812, p. 344. —Post Append. tochu ff, p. 404k 
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account is next to be given, the nature of it ‘having 

been already explained, in* a former chapter. (1) 

# • 

Of StricLhana, or woman’s “property,” (as it issdeno- 
minated) ^peculiarity is seen innothingmore than in 
the intricacy with which succession to it is regulated ; 
depending as it da^s, not upon rules, or texts, relative 
to property loft by a man, (2) 3 4 5 but upon the form of mar- 
riage,^ the source from which it has been derived, to 
the firne when it was acquired. Belonging to an un mar - 
nVo? female, with exception of anuptial present, (which, 
where it exists, reverts on her death to the bridegroom,) 
her^wZAaact goes first (o her uterine brothers/' 0 whom 
failing, to Jior parents in succession, the mother taking 
before the father f j) and if to a married one, whether 
she die, living her husband, or a widow, the immediate 
heirs to it,includingpersonafityinheritedfromlierhus- 
band, with land also, according to the Mitacshara, are 
her lineal descendants in the female line ; <fl) theveason of 
whicliisnotverycreditableto thegood senseof the law, 
founded as it is, on a sujfposition, tlia'f portions of the 
mother abound in her female children, the* notion being, 
that “ a male child is procreated, if the seed predomi- 
“ nate,but a female, if the woman contribute most to the 

(1) Ante, ch. I, p. 14. 

(2) 3, Dig., 610, 603. 

(3) Mit. on Inh., ch. II, sect, xi, 30. 

(4) Post, Append, to ch. x, p. 411. 

(5) Jim. Vah., ch. IV, sect, iii, § 7. 

Gautama, 2, Dig., 614. 

Baudhayann, Idf., 612, 616. 

• (6) Menu, ch. IX, 131, I92, # 193, 195. 

Mit. on. Inh., ch. II, sect, xi, 9, 12, et seq. 

3, Dig., 589, 595, 697, 600, 607. 
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“foetus , il] soaptwere the olAHindu lawyers to mix, with 

their gravest reasonings, ideas not less absurd, than, ac- 
cording to oifir conception, indelicate. The. course of 
succession, in the female line, is the same with that 
which is established, .where daughters inherit, mediately 
or immediately, to their father. 1 (2) After daughters, and 
grand-daughters, the property in question goes to sons, 
in a certain prescribed order; (3) 4 and, in default of all 
.issue, the succession varies, according to circumstances. 
The marriage having been in an approved /or>n, and the 
wife dying without issue, the husband, (surviving,) and 
his kin successively, are her heirs ; — if in any of the 
less approved ones, her own ; (>) and One course, is or- 
dained with reference to what was obtained' by her on 
her nuptials ; another, as to what may have been 
acquirqd by her during her coverture . (5) 6 7 Beside which, 
other distinctions prevail, particularly with respect 
to her fee, or perquisite , described by some, as the 
present made her upon soliciting her* in marriage, !li) 
by others, as the. bribe to induce her to go to her hus- 
band’s house, upon its final solemnization. !7) Advert- 

(1) Menu, ch. Ill, 49. 

Mit. or? Inh., ch. I, sect, iii, 10„ 

(2) Ante, ch. VI, p. 126. • 

(3) Mit. on Inh., ch. II, sect, xi, § 9. 

(4) Menu, ch. IX, 196, # 127. 

• Jim. Vah., ch.^IV, sect, ii, § 24, 25, sect, iii, § 2, et seq. and § 6. 

Mit. on Inh., ch. II, sect, xi, § 10, 11. — 3, Dig., 606, 

"tost, Append, to ch. x, pp. 411, 41^. 

(5) Ante, p. 38. 

(6) flote to Jim. Vah., ch. IV, sect, i, % 5. 

(7) Jim. Vah., ch. IV, sect, iii, § 21. 

Mit. on Inh., ch. II, sect, xi, 5.-3, Di^., 570.— Ante, p. 17. 

Paya Crama Sangraha, ch. II, sect, iii, 17, 18. 



ON WIDOWHOOD. 


241 


Chap. 10.] 

ing to each, tho law has settled the succession to the" 
greatest imaginable extent ; as will appear by refer- 
ence to the works that treat at large on the subject/’* 
including the “Summary” by Sricrishna, subjoined to 
the appropriate chapter in the Day a Bhaga of Jimuta 
Yahana, 1 (2) which nummary will be found in theAppen- 
dix to this work. (3) To what extenj; these distinctions 
prevail in practice, can only be known by local inves- 
tigation ; usage being a branch of Hindu law, which, 
wherever it obtains, supersedes its general maxims.* (4) 

Itbeing far from the purpose of these pages touphold 
with reference to the Hindus, any system, whether of 
abuse, orof unmerited admiration, but their object, on 
the # contrary, being, to represent, with all practicable 
exactness, a faithful outline aithoir institutes, within the 
professed limits, as the same is "to be collected from 
resources within our reach, — the deformity ofjtheir law, 
as it, in manyjJarticulars, respects thesex, especially in 
its widowed state, has been impartially exhibited. Un- 
gracious as it may appear, the question will still occur, 
as to the degree in which such a code of restraint and 

privation is acted upon ; how it operates In families : 

• • 

what may be the real, as well as the legal , state of 

(1) Jin). Vah., ch. IV. — Mit. on In]}., ch. IT, sect. xi. 

3, Dig., 557, * 

Daya Crama Sangraha, ch. II, sect, iii, 4, 5. 

PrankishenSingv. Mt. Bagwhutee ; Beng. Rep., ante, *1 805, p,3. 

(2) Jim. Vah., p. 100, 

(3) Post, Append. tj> cli. x, p. 414. 

(4) Menu, ch. 1, 103, 110.— Ch. VIII, 3, 41, 40.— 1, Dig., 95. 

M. Sutputtee v. Indranund Jha ; Beng. Rep., 1816, p. 512. 

Post, Append, to ch. iv,'p* 181. 

1, Bombay Rep. K p, 426, note. 
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widowhood, among these people. To resolve this, 
resort must be had to the works of suet, as have had an 
opportunity of looking into the interior, and detail of 
Hindu life ; if any there be, whose account of so deli- 
cate a subjeet can beTeliedupon. Nor is it intended to 
repress any just indignation , to whjcb that deformity is 
calculated to give r jse,by the recollection,that, however 
odious, its parallel is found among the most renowned 
nations of antiquity. A few words will suffice to assimi- 
late the condition of the sex among the old Romans. 
Mulieresomnes, (says Cicero ,) propter infirmitatern con- 
silii, majores in tutorum potesiate esse voluerunt . -(1) and 
Livy, to the like effect, Nullamnee privatum quidemrem 
agere feeminas sine auclore voluerunt ; in manu esse 
pajrenttim, frairum, virorum . 1 (2) Whence Plautus, in 
Mercator, Act. iv, Sc. vi. 

t Ecastor, lejje durd vivuni mulieres, 

Multoque iniguiore, miserce, quarn viri! 

It was the same before them with the Greek women ; 
nor can these strictures in this respect be better closed, 
than by the following extract from a late elegant 
little work, on the states of Ancient Greece, whose 
institutions the Romans copied; exhibiting, with 
regard to the vassalage of the sex, the substance of 
many* a text of Menu, and yet not a perfect picture 
of it, §is is existed at the time to which the account 
refers; omitting, as it does, all allusion to that 
extraordinary feature, already poticed, the power 

(1) Cic. protMuren., 11.. 

(2) Liy. zzxiv, 8, 
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of the husband to disposg of his wife by will, to any 
man whom he might chooqp foe his successor. (1) Speak- 
ing of the Athenian women, in an ago too of refine- 
ment, “ They lived (says the learned and ingenious 
“ autlfor) in a re*mote quarter of the house, aud were 
“ never allowed to mingle in society with the men. 
“ They were no^ permitted to go abroad, without 
“ being attended by a slave, who acted as a spy upon 
“ their conduct. They were given in marriage with- 
“ out their consent ; and were expected to make the 
“ care of their families the sole object of their atten- 
“ tion. In a funeral oration composed by Plato, in 
“ the person of Pericjes, he makes that illustrious 
“ Statesman exhort the Athenian women, to mind 
“ their domestic concerns ; and assure them, that they 
“ would be most faithful in the discharge gf tlreir 
“ duty, when they never attracted the notice of their 
“ fellow-citizens.” 25 Thus verifying, perhaps, with 
reference to distant ages and ‘countries, the complaint 
of Medea in Euripides. ^ 

FvvaiKes kvpiv (iOXcwtcitov <j)V7ov\* 

upon which it may be remarked, that whatever is sel- 
fish and illiberal recoils commonly, in n. variety ot 
laws, upon these who* promote it ; and that, in the 
instance in question, the system adopted, discreditable 
to man, in proportion as it outrages nature, probably 
never realized the purpose in view.® • * 


Note. — The marriage of widows, is stated, in the text, to be not 
permitted by Hindu law except in the case of Sudras ; (a) but it is 

(1) Ante, p. 48. J 

(2) Hill's Essays on tlie Institutions, <Src,, of the States of Ancient Greece, 

p. 266. „ • 

[(a) Ante, pp. 261, 233.] 
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believed by many Hindus, that this imputed legal incapacity, 
although in accordance with established custom, is at variance with 
a true interpretation of the precepts of their religion ; and the 
British lcgislaturc*have, in accordance with this view, declared that 
no' marriage shall be invalid by reason of the woman having been 
previously married or betrothed to another person \yho VTas dead 
at 4he time of such marriage, any custom or any interpretation of 
the Hindu law to the contrary notwithstanding. (b) They have 
moreover secured to her all her former property, rights and pri- 
vileges/ 0 except such 'rights and interests that she may have in 
her deceased husband’s property by way of maintenance or by in- 
heritance to her husband or to his lineal successor, or by virtue 
of any will or testamentary disposition conferring upon her, with- 
out express permission to re-marry, only a limited interest in such 
property with no power of alienating the same/* 0 

If the widow be a minor whose mayriage has not been consum- 
mated, she cannot remarry without the consent of licr ( fath£r, or if 
she have no father, of her paternal grandfather, or failing such 
grandfather, of her mother, or failing mother of her elder brother, 
or failing, also brothers, of her pext male relative. If the widow 
be of full age or one whose marriage lias been consummated, her 
mvn consent is a suflicient consent to constitute her marriage law- 
ful and valjd/ 0 Whatever words spoken, ceremonies performed 
or engagements made on the marriage of a Hindu female who has 
not been previously married are sufficient to constitute a valid 
marriage, have the kune effect if spoken, performed or made on 
the marriage of a. Hindu widow ; and no marriage is declarable 
invalid on the grouncUhat such words, ceremonies or engagements 
arc inapplicable to the ease of a widow/ 0 

r 

In the province of Malabar, there i^ generally nothing analogous 
to the state of widowhood as ejsewhcre existing/ 10 There, among the 
great body of inhabitants, inheritance vests, as already observed, in 
the female line, and marriage is limited to the elder brother. Junior 
brothers consort with^fcmdles of lower classes, who, on attaining 
maturity, are allowed to live in a state of concubinage, with whom and 
with as ipany as they please, provided the connexion bo with mem- 
bers of their own or some higher caste/* 0 Whether, however, they 
be in alliance with males or not, they reside in their own, families/ 0 
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CHAPTER XL 

CW THE ^ESTAMENTAKY POWEEfe) 

It having been long since observed by Sir William 
Jones, and being a thing agreed, that the Hindu law 
knows no such instrument as a will ,' a) nor any power 
in the owner of property so to dispose of it, an apology 
may be expected ‘for a chapter on the subject. The 
truth is, that, by the law in question (as under other 
ancient codes including our own), (2) if not previously 
distributed in his lifetime, property has been left to 
descend, on the death of its owner, to his heirs. *He 
has not been allowed to designate who should enjoy it 
after him, the law having not only established a 
course of inheritance, intended to be indefeasible, 
and which in general is so, but having also made an 
equitable provision for female issue, and a variety of 
collateral dependents, where they exist ; guarding, at 
the same time, what it has so ordained, with the 
most anxious care, by’suitable restraints upon alien- 
ation. The line of heirs extends, (as has been seen), 
beyond the relations of the deceased, to connexions 
and claimants no way allied by blood ; — all oT whom 
failing, the doctrine of escheats here, as in other coun- 

* (1) Note to 2, Dig., 510. 

(2) Hieredea, succt&soresque sui euique, liberl ; ci nullum testa - 
mention. — Tacit, de Germ., § 20. 

[(a) See note at tli^ end of this dliapter in regard to the Decisions of Courts 
and Legislative enactments, &c., on this subject.] 
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' tries, steps investing inthe Sovereign an ultimate right 
of succession, where no* other prescribed one can be 
shown.® Thfe being so, whether the son have, by 
nature, a claim to succeed to his father’s property, it 
becomes immaterial to enquire ; sufficient be'it, that he 
has it by law. And, if so, it is idle^o be considering 
whether the unqualified concession may not make heirs 
disobedient, and headstrong, such arguments cutting 
both ways ; — since a contrary doctrine has a like tend- 
ency to render parents capricious and arbitrary, to 
which the Hindu law has shown itself awake, by pro* 
testing against the effect of such a partition, by a parent 
in his lifetime ; (2) while it has. shown its consistency, 
by proscribing, as incapable of a share, an “ enemy to 
“his father.”* 31 Any apobpgy then for what follows, 
if required, must be sought for, in the practice that has 
obtained, among the Hindus at our Presidencies, of 
indulging in the liberty of wills ; for which their lan- 
guage has not evQn a name.®® That we possess it, can 
be no plea for .our sanctioning it in them ; the less, 
that, in the extent in which it is allowed to us, it has 
been disapproved by the author of the Commentaries ; 
who, recognizing the claim of children on the property 
of their parent, observes, that “ it had not been amiss, 
“ if he had been bound to leave them at the least, a 
“neces&ary subsistence/’® Such being the indisputable 

(1) Ante, cb. VI, p. 138. 

(2) Ante, oh IX, pp. 184, 186. 

(3) Mit, on Inh,, ch- II, sect, x, 3.— Vid. tam. ante, p. 187. 

(4) Post, Append, to ch xi, pp. 417, 419, 421, 429, 450. 

(5) Blackst. Comm., vol. i, p. 450.-*See l aIso vol. ii, p. 373, 12th edit. 

8vo. fl 

[(a) The Tamil 'word for will is ii.~ Winifoie*'] 
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Hindulaw,as inforce to the Southward, and th’eCourts 
at our Presidencies having*been,in all time, in matters 
of inheritance, sworn to administer justice to theNatiy e 
according^to his town ,- in contradistinction to ours, it 
may be difficult, -at this day, to account satisfactorily, 
and with credit to^hefirst innovators, for the principle 
upon which, within those limits, so great, and, itmay be 
added, so pernicious an anomaly, as a Hindu tv ill, was 
originally sustained. With respect to Madras, begin- 
ning, as it did, in the Mayor’s Court, but too much 
reason exists, for' apprehending, that it originated in 
motives not of* the n\ost honorable nature ; being a 
device by means of which Native property, to a great 
anjount, became subject at the time, and long after, to 
European management. S© unseemly aperiod* indeed, 
has passed away : having been Succeeded by a purity, 
not only in the exorcise of gQverpment, but.in the ad- 
ministration of justice, also, upon which it is consoling 
to reflect. The practice, however, subsists ; and being, 
witbreference to the individuals concerned, essentially 
vicious, itremainsopen to examination ; and one thing 
seems plain, that, in affirming it, Courts must have a 
resting place somewhere. .Neither in the English, nor 
in the Hindu law, can they find any. The latter, as* 
in force to the Southward, repudiates every idea of the 
kind, in the form and extent to which it has been at- 
tempted to carry it ; and, for the English, it is excluded 
by our Charters, wherever the inheritance of (he Native 
is concerned. Can then the right of a Hindu, to dis- 
pose of his property by.will at Madras, be referred to 
custom ? Custom is a branch of Hindu, as it is of our 
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own law. u Immemorial eustom (says Menu) i*s tran- 
(( scendant.” (1) But how does he define it ? — pretty 
much. as my Lord Coke would define it by “good 
“ usages, long established. ” (2) And what are <joo<i usages 
for this purpose ? — “practices not inconsistent with the 
“ legal customs of the country. ” (3) . £lan the practice in 
question be considered, for the Hindus, as a good usage 
long established? Originating in corruption, its estab- 
lishment is as yesterday ; and it violates their most 
important institutions, as well as our own Charters. 
Should it nevertheless bo contended, that, within 
the limits of the King’s Courts at Madras, the Hindu 
must now acquiesce in the exercise of the 'power in 
question, bound by the practice that has obtained, 
the’ difficulty will be to define it ; — to declare the 
extent of the obligation, and to settle by what law 
the details of such power are to be governed. 

To suppose, then, the case of a will by a Hindu, 
setting aside thelegal heirs, afid every other claimant 
on the property of the testator, in favor of some artful 
Brahmin, possessing, and exercising an influence over 
him, in his dying moments, sufficient to induce him to 
sign such an instrument, arid yet not sufficient, accord- 
ing to the cases, in Westminster Hall, liable to be 
cited on such an occasion, to warrant the Court in re- 
jecting ijt. TheHindu law contemplates the possibility 
of so monstrous an alienation, by deed, to take effect 

« 

(1) Menu, ch. 1, p. 108.— Post, Append. *to ch. ir, p. 181. 

(2) Menu, eh. 1, 110, I18.--Id., ch, VIII, 3, 41, 46.— 1, Dig., 95. 

M. Sutputtee v. Indrattund Jha ; Beng. Rep., 1816, p. 612. 

(3) 1 , Dig., 337. 
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in tlie.lifetime of themaker ; denouncinghimas insane* 
and declaring it null upontliat ground; like tlic reason- 
ing of the civil law,*in the case of an in-officious testa- 
ment. As the attempt, therefore, by a Hindu, *would 
he one*whieh hisown law, as in force to tli6 Southward, 
would not tolerate for a moment, the best course would 
be to set such a will*, if offered in judgment, entirely 
aside ; as would probably be done even at Bengal, 
where the testamentary power is established.' 15 

But, without going the length of total disherison, an 
alienation by meahsof a will may bo attempted, farex' 
ceedingthelegalpowerpf a Hindu testator ; and rights 
maybe trcnchedupon by it, which the Hindu law, as in 
forpotothe Southward, has been most anxious to guard. 
Indeed, it is almost of Iheesscnco of a testament that it 
should be so, more or less; according to an observation, 
frequently applied to a Hindu will, that if contrary to 
Dharma Sastra, it isinvalid; — ifYn conformity with it, 
unnecessary. 125 Upon ihis principle, it has been the 
course of the Southern Pundits, to ^yhoin occasionally 
such wills haveboon referred, to try them by the provi- 
sions of the Hindu law* with respect to gifts and parti- 
tion during the life of the fathcY, and to reform them ac- 
cordingly; itbeingcompetenttoallindutomako a gift, 
to which it will be the duty of his heirs to give 'effect 
after his death ; <8) as it is for him, if he so think proper, 
to distribute his property among them in his lifetime, 

{ * 

(1) 1, Bombay Hep., p. 67« 

(2) Post, Append, to oh. xi, 421. — E. 

(3) Id., Append, to ch. xi, pp. 422, 423, 431, 437, 432. 
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thereby Qot defeating, but, on the contrary, affirjning, 

and anticipating their right of inheritance.^ 

( 

Should it bg proposed, to discontinue the practice of 
recognizing, in any respect whatever, an instrument 
purporting to be a will by a Hindu; as being the ex- 
ercise of a power unknown to their law, — unless exe- 
cuted at least with the formalities <of 'a deed of gift, and 
of course carrying with it the consent of parties inter- 
ested ; (2) — -or otherwise with those of a partition of 
heritage, subject also of course to the rules prescribed 
for that species of alienation ; (3) — such would un- 
doubtedly be, in a sensible degree, A corrective of the 
error thathas beenallowedto take partial roots, liable 
perhaps to no material objection, other than the Open- 
ing it would still leave for litigation, to try, upon the 
principle stated, if the will could, or could not 'be 
received ; a propensity but too apt to be encouraged, 
and from which, expensive as its indulgence unavoid- 
ably is at’our Presidencies, the Hindu has a claim, by 
all fair means, to be protected. (4) This will best be 
done, in the instance in question, by allowing him 
the benefit of his own law, as reserved to him in our 
Charters, in the important article of inheritance. But, 
if the use of wills, so far as they .have been improperly 
permitted, be still to preyail among the Hindus, in 
• the extent to which the practice of allowing them 
» 

(1) Ante, ch. ix, p. 106. 

Post, Append, to ch. xi, p, 427. — E. 

(2) Sham Sing v. M. Umraotee ; Beng. Rep., 1813, p. 394. 

(3) Post, Append, to ch. xi, p. 435. 

(4) Seg a curious passage, expressive of the horror of litigation, in a 

deed of compromise, ^between a party (a Hindu) claiming by 
adoption, and the remote heirs > by which they agreed together 
to divide the property. ~Srgenw&in JEUi v* Bhya Jha ; Beng. 
Rep., 1812, p. 340. ‘ . 
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exist,* (which to the Southward, it is believed, is only 
within the liniits of the King’s Courts,) it may be con- 
venient Jfco repeat Succinctly the legal •grounds, upon 
which alone they can, with any propriety, b$ coifti- 
nued and*sustained. 

• * 

In Bengal, Hij^u wills seem to derive their support 
Irom the two following considerations: 1 . Considered 
as a deed of gilt, to take effect at a future time, on the 
demise of the donor; subject to all rules affeetipg 
gifts. (1) 2. That the dominion of the owner over his 

property is so fai’ .absolute, that any exercise of it 
whatever will .be valjd and irreversible in point of 
laWj’hovr objectionable soever the act, in a moral po'nvt 
of view. In the Nuddea case, (to be referred to more 
particularly in a subsequent pagc,) (2) an autlipritywas 
cited, (that of Govindo Nanda,) reprobating, as 
absurd, the allowing to be valid, what had been for- 
bidden to be done. The distinction, however, between 
acts void, on the ground of some legal disability in the 
person of him by whom they are performed, and acts 
prohibited only, on account of tlielr inexpediency, is 
too firmly rooted in the doctrines of the school al- 
luded to, to be now shaken. But, inasmuch as it 
is confined to those jjro vinces, and not only not recog- 
nized, but disclaimed by the authorities prevailing to 
the Southward, the ground upon which alone'the doc- 
trine of wills can stand there, is very much nerrowod. 
Admit that a Hindu there may do by testament, what 
he could have done by partition among’ his sons, 

(1) Post, Append, to ch. xi, pp. 422 to 441. 

(2) Post, p. 254. 
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or otherwise by donation ; t which is allowing all the 
force that can bo given £o sych a will, by taking it as a 
gift , imregarddo \^hat the testator* had power to give, 
or*as a* 'partition , in regard to what he might have dis- 
tributed, but* could not have given ; 'the result Vould 
be, (1> 

1. By way of admission, thal a separated or sole 
owner of property, having no male descendants, nor 
other family, may dispose of it as ho pleases.® 

2. But that even a sole owner, in respect of land, 
whether hereditary or acquired, having a family, can- 
not, by any act, without their concurrence, deprive his 
sons of their legal shares, nor the rest of a sufficiency 
for their maintenance. And that, where there is no 
land, they must all be provided for, to that extent, out 
of his personalty.® 

•1 That, however different in this respect the law 
may be at’Bengal ;° 1 2 * 4) 5 -o-aceording to the doctrine of the 
Benares school, as prevalent to the Southward, amem- 
ber of an undivided family must first obtain partition, 
beforo he can exercise individual ownership over his 
right in the joint property, without the consent of his 
coparceners a gift of undivided property, without 
such consent, being regained by the Mitacshara® as 
■incompetent; at least so far as regards the reality, for, 
as to moveables , lie, appears to be at liberty to make 

(1) Ante, p. 5. 

(2) Ante, p. 13. Post, Append, to ch. xi, pp. 432, 435. 

[%) Mit. on Tnh., ch. 1, sect, i, 27, 

Sham Sing v. M. Umraotee ; Bong. Rep., 1813, p. £95. 

Menu, cited in 2, Dig., 112. 

Sricrishna, note to Jim. Vah. r cb. II, 26. 

(4) Rajbhulub B. t*. Mt. Buneta IV; Beng. Rep. f imte, 1805, p. 48. 

(5) Mifc, ou lull., uh. I, sect, i, 30. 
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gifts on motives of natural affection, but not ev.en with 
regard to tliese, to tho extent bf the whole of his pro- 
perty. W ^Subject to this, the Smriti Chandrica de- 
clares, that restitution of vl prohibited gift, as weTl as of 
a void one, ‘shall t»o enforced by tfic Sovereign autho- 
rity ; the ^property not having been transferred, nor 
a new right vested.* It is to be recollected, however, 
that separate acquisitions, by a member of an undi- 
vided family, so made as to render them exclusive, 
and impartible, are as much sole property, 'to all itf- 
tents and purpose^, as though the maker had been, 
at the time, divided,* and separate. W And that, even 
with respect to prohibited gifts, they “ may be valid, 
“ under the exceptions which the law allows ; such as 
“ distress, necessary support of the family, and pious 

“uses, arising from indispensable duties.”^' * 

• 

In Bengal, where the power in question has been 
long exercised:, opinions, carrying with them great 
weight, have not been wanting, that, supposing it to 
be res inter/ ra, not even there, according to the law of 
the DayaBhagaof J imuta Vahana/ ^theground- work 
of the law of inheritance in that part of India,) could a 
Hindu, having sons, consistently with it, by any means, 
and of course not by will, (a mode of conveyance alike 
unknown to that work and to the Mitacshara,) be per- 
mitted to alien hisreal ancestral estate in land, without 
theirconsent. But the contrary having been, over and 

(1) Mit. on Inh., ch. I, sect, i, § 27, 30. 

(2) Ante, p. 203. 

(3) Mit. on Inh., ch. I, sect, i, § 29. 

(4) Jini. Yah., ch. II, § 23. 
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over again, determined, the point there isprobably not 
now' admitted tobedebatea*ble, whether in theSupreme 
Court, or in the Sfudder Dewannec AdawlutS}) A lead- 
ing case to this purpose is one decided in the Supremo 
Court at Calcutta, about the year 1789/ 1 2 ^ where the 
testator, a Hindu, the father of four sons, and pos- 
sessed of property of both descriptions, a neutral and 
self- acquired, havingprovidcd for his eldest by appoint- 
ment, and advanced to the three younger ones in his 
life the means of their establishment, thought proper 
to leave the whole of what he possessed to his two 
3 ? ounger ones, to the disherison of the two elder, of whom 
the second disputed the will; but it was established, on 
reference to the Pundits of the Court. Their answers 
wpre short; simply affirming the validity of the instru- 
ment, according to theShasler. Now the Shastcr knows 
no such instrument as a will. But, considered as a gift 
to the two younger Sons', in exclusion of the two elder, 
the ground with the Pundits probably was (the Bengal 
maxim) that, however inconsistent the act with the 
ordinary rules of inheritance, and the legal preten- 
sions of the partitics, yet, being done, its validity was 
unquestionable. Sir Hobert Chalmers, andSir William 
Jones, being both on the bench at the time, concurred 
in this determination. About the same time occurred 
the Nuddea case; in appeal from a decree ofthe inferior 
Court at Kishnagur, heard and finally determined, in 
the Sudder Dewannee Adawlut , the grand Court of 

(1) Post, Append, to ch. xi, p. 431, etseq. 

(2) Itussichlol Dutt and Hur^aul Dufct, Executors of the will 

of Modun Mohun Dutt v . Chortanchuru Dutt; Beng. tlep. 
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Appeal for the whole of the Bengal provinces/ 11 It was 
the case of one of Jthe great 2 emindar ies, of the country, 
which the testator, the Raja, having enjoyed during 
his life under the will of his father, to the exclusion 
of his three brothers, left by will to his son ; against 
whom on® of his uncles instituted a suit for the reco- 
very of his fourth share, disputing the right of the 
grandfather, so to disposeofpropertythatwasancestral. 
The question wasdiscussed uponthe will of the grand- 
father of the defendant, which appears to have been an 
assignment in trust, by way of gift to his eldest son, 
the elder brother of*the plaintiff, in contemplation of 
death; providing to a certain degree for his other sons, 
but very inadequate! y,cbmpared withwhat they would 
havebeen entitled to, had they been allowed to succeed 
to their legal shares. Thelatter of the two willtfrecited 
that the Zemindary never had been divided ; but that, 
pursuant to the custom of the country, it had always 
been enjoyed by the eldest son ; (2) in consideration of 
which the testator had left it to the defendant, being 
his eldest son, in the presence of the Brahmins of 
Nuddea , whom he had assembled to be witnesses of 
the gift. Accordingly, the defendant contended, in- 
dependently of the will, that the estate in question, 
according to the nature of it, was his, in right of inhe- 
ritance; and it wasprovedin thfe cause, in point pf fact, 
that it had always been enjoyed by one son, in ex- 

(1) See a short Note of it in the Beng. Rep., ante, 1805, p. 2, 

under the name of Eshandchund Rai v. Eshandchund 

Rai.— And see Append, to ch. xi, p. 447. 

(2) Ante, pp. 186, 226. 
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elusion of the rest, though not uniformly by the eldest; 
but sometimes by the one deemed the^xttest to manage 
a property ofyhat description, pursuant to the spirit of 
the Hindu law in that respect. (1) 2 The means resorted 
toby theCourtof Appeal, for information as to the law, 
appears to have been as extensive as possible ; refer- 
enceshaving boenmade,not onlytemumerous Pundits 
named by either party, but to the Pundits of the seve- 
ral Courts in the Provinces, as well as to those at the 
Presidency; among which latter was Jagannatha 
Turchapunchanana, the compiler of the Digest. And, 
though a great majority, including Jagannatha, were 
in favour of the acts of the t,wo testators, upon the* 
general ground of the competency of a Hin'du to dis - 
pose of his property as he pleases, without regard to 
the nature of it, whether ancestral or acquired, public 
or private, yet the Chart, affirming the decree, which 
had been in favor qf the defendant, expressly made 
, the nature of the property, and the course in which it 
had always bceirenjoyed, according to the custom of the 
country , an ingredient in their determination ; as may 
appear from the extract inserted in tlio Appendix/ 21 
It is to bo remarked also in th;s case, that all the au- 
thorities cited and relied upon by the Pundits, in sup- 
port of the title of the defendant, are, as was naturally 
to be. expected, Bengal authorities; among which 
no mention is made of the Mitacshara, the Smriti 
Chandfica, or the Madhavya. Another thing to be re- 
marked is, that the Court, not satisfied with the sum spe- 

(1) Ante, p. 189. 

(2) Post, Append, to ch. xi, p. 447. 
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cified in the former of the two wills, as apro vision for the 
plaintiff, (being only 250 rupees per month,)took upon 
itself to increase it to 500, upon the ground, as the 
decree declares, “that the former sum was inadequate 
“ to hi§ situation &nd circumstances, ” This serves to 
show thafr even, in Bengal, under the modern practice, 
the father of a family, according to his means, cannot 
leave it inadequately provided for, much less entirely 
destitute. The Nuddea case was followed by others 
to tho same effect ; (l) not, however, altogether without 
quostion. Among these may bo noticed (in 1807,) 
that of tho Miilli'cJci, in the Supreme Court, a case 
-also of importance in point of value, involving the 
right to above half a million sterling; in which six, out 
of eight sons,' disputed the power of their father to 
dispose by will, to their prej iidice, of such part of it 
as was ancestral, though they each took by it three 
lacks of rupees ; but the Court, without referring to 
their Pundits,- were in that I'espflct unanimbus in its 
favor, considering the point as already settled. In all 
these cases, however the other members of tho family 
may have been left, the sons of tljo testator, where 
there existed any, were, more or less, provided for 
by him ; and, where the provision made by him was 
deemed inadequate, the Court took upon itself to 
increase it. These are important facts, though not 
in favor of the testamentary 'power, as founded in 
legal right ; and it is to be here remarked, that, 
where the case was to be governed by the law, as 

(1) Rodhamunee £>. v. Shamchundur ; Beng. Rep., ante, 1805. 

Rankoomar v. Kishunker ; Id., 1805. 

Gungaranl Bhaduree v. Kaeheekaunt ; Id., 1813, p. 363. 
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current in Miihila, the contrary of the cases last refer- 
red to was determined by the SudderDewanny Adawlut 
of Bengal, (1) $fter consulting their Pundits, who held 
an attempt to aliene family property as invalid, for 
want of seisin given in the life of the owner. 

At Bombay, and its dependencies, whatever may be 
its practice, the law is the same as at Madras, and 
throughout its dependant territories. (2) That, at the 
latter Presidency, it neither knew, nor could endure the 
power exercised in this way by Hindus, over their 
proporty, occurred early, in the discharge of his judi- 
cial function, to the author of this work. (3) With this* 
impression, the Supreme Court there desisted after a 
time from granting probates of wills, in the case of 
native estates; the practice of granting which had been 
established in theMayor’s'Court, and followed, during 
the short period of its existence, in that of the Re- 
corder ;-*-and, at length, in 1812 , the, question of a 
Hindu testament (which had been frequently mooted) 
was raised in an equity suit ; in which the Bill, found- 
ed upon a claim under the will of a Hindu, was dis- 
missed, on the ground of the incompetency of the will, 
as a mode of conveyance. But, as the property dis- 
posed of by it was undividedproperty, a re-hearing was 
allowed, in order to see whether it might not be sus- 
tainable, to the extent ‘of the testator’s share, at least 
with regard to such of it as had been acquired by him- 
self ; but the opinion of the Court was not finally 

(1) Sham Sing v. M. U mraotee ; Bong. Re§>., 1813, p. 385. 

(2) Post, Append, to ch. xi, p. 449. 

(3) See the case of Veerapermall 1*. v. Narrain P, ; Notes of cases at 

Madras, vol. i, p. 78. Ed. 1827. 
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taken upon this more confined view of the subject 
nor did the question again occur, while the author con- 
tinued to sit upon the Madras bench. TJpon that oc- 
casion, however, according to his accustomed practice 
in likeVsas^s, he Sought in all directions for that in- 
formation; which, obtained, has ‘enabled him, with 
proportioned confidence, to compose the present chap- 
ter, as well as so much of the first ia particular, as re- 
gards the right of alienation. For how much of such 
information he is indebted to Mr. Colebrooke, will be 

' i 

seen in the Appendix. And, if the author shall not, 
by this work, have redeemed in any degree, the debt 
which every map is said by my Lord Coke to owe to 
his profession, he will at least, by the Appendix to it, 
have conferred upon the public an inestimable obliga- 
tion, in collecting, and communicating such a body of 
“ Remarks’' as it contains,* upon the most important 
points of Hindu law, as connected with the subjects 
that will ha ve. been discussed ; the largest proportion 
of them from the pen of him, whose learning in that 
abstruse science, drawndirectly from original, and the 
most authentic sources, stands acknowledged in 
Europe, as well as in India ; and which, great as it 
confessedly is, has, if possible, been surpassed, by the 
liberality with which it was, imparted. (2) 

(1) Post, Append, to clixi, pp. 435, 439, 441, 452. 


(2) Since the publication of the first edition of this work, the Supreme 
Court at Madras has sustained a will by a Hindu, so far as the 
property conveyed by it, having been of the testator^ acquire- 
ment, was bequeathed for the performance of religious cere- 
monies ; considering it, even at that Presidency, to be too 
late to determine that a Hindu cannot make a will : and hold- 


ing the one in question not to be liable to be deemed void, on 
the ground ofcits being superstitious. —Ex relatione Sir Ralph 
Palmer, ch. I* 


§ 

[NoTB.—The lari relating to testamentary disposition of property 
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is still in a most unsatisfactory state, no solution of the doubts in 
which it is involved being afforded by Legislative enactment or the 
decisions of Courts. ‘‘The textbooks, commentaries and digests 
of Hindu law,” as remarked by Sir C. Scotland in a late, case, ( ° 
“ nowhere directly recognize the disposal of property \>y a will to 
take effect after death, and its varied rules^is to inherit? nee and 
succession to property seem all opposed to the exlrcise of such 
rilght.” Still, notwithstanding, it has been the practice eff the Courts 
to recognize the right of a Hindu to mak$. a will, although they 
limit his power, in regard to the disposition of property, to that 
which he could have exercised in the case of gift or other alien- 
ation during his life : <b> they apply, by analogy, what they con- 
sider to be the law regulating gifts inter vivos to testamentary 
disposition of property. In a few cases the late Sudder Udalut 
have regarded wills as documents “ incapable of creating a title 
in a Hindu family ; ,,(c> Reg. v of 1829* declares wills to have 
“ no legal force whatever except so far as their contents may be 
in conformity with the provisions of Hindu law and the right 
to make a will is further distinctly recognized by Act' XXVII of 
1860, Sec. xii and xvii. The question, however, is not whether a 
Hindu can make a will, but how far he is competent thus to dis- 
pose of sell-acquired and ancestral property. To remove all uncer- 
tainty, tho Ron'ble the late V. Sadagopah Charloo, Member of the 
Madras Legislative Council, introduced a BUI (No. 4 of 1863) for 
the purpose of conferring'on Hindus the power to bequeath pro- 
perty which by law they could dispose of by deed during lifetime. 
The Bill was referred,' on the 28th of- February 1863, to a Select 
Committee, with instructions to call for evidence so as to ascertain 
the wishes of the Hindu community on the subjects embraced by 
it, and to make^ their report within nine months. This period 
has nearly elapsed and no report has be<yi yet submitted. - 

Under the Maroomakatayain .L$w, which obtains in the Province 
of Malabar, effect cannot be given to a will ; but property in the 
absolute control of the giver may be alienated by gift, to constitute 
which, hewever, possession must have been conferred.]^ 

[(a) Valliwyagam Pillai v. Pachchi*—\ t Madras High Court Reports, 
p. 335.] 

[(b) I, Select Decrees of Madras Sudder Udalut, pp. 406, 436, and other 
eases digested in the Addendum to this work.] , ‘ 

[(o) Madras S. U. Dec., 1859, p. 246, and other cases digested in the 
Addendum.) 

[(d) Id., 1656, p, 26.] 1 
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Hastening at length into port, after a sufficiently 
tedious and perplexed passage, through a sea hitherto 
but little explored/ 1 ) it is not intended to dwell upon 
the subject of this, the concluding chapter, beyond 
what its exigency may seem indispensably to require. 
Not that it is not, in the circle of civil law, one of the 
greatest concern. W dye it to be asked, what consti- 
tutes the subject of Contracts ? it might with propriety 
be answered, “ quicquid agunt homines .” Scarce a day 
passes with any man, who has anything to do with 
the business of life, that ho is not entering into, exe- 
cuting, or fulfilling one, of some land or other. Then- 
diversity is infinite ; and the objects involved in them 
often vast, and most important. But, in the first place, 
they rest, for their formation and solution, upon prin- 
ciples so general, that they have been considered to 
belong to the law of na’ture, as manifested in the con- 
currentpractice of civilized nations; and, therefore, in 
essentials, as common alike ampng all people. And, 
secondly, these principles, bottomed in reascJn and 
convenience, and inculcating universally the* purest 

good faith, are to be found already so discussed in in- 
» 3 
(1) “ The interminable, and troubled ocean (as it has been called) 
of Hindu law.”— Practical Remarks on Principles of 
Mohammedan law/by W* H. Macnaghten, Esq., p. xx. 
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numerable treatises, that, excepting with some special 
view, the field is scarcely open. At the same time, 
they must be admittedto bo a part.of the law of nature, 
that i$ modified, more or less, everywhere; by local 
institutions £^nd usage ; and theBritishCharters having, 
moreover, directed, that as well with regard to matters 
of Contract, as of Inheritance and Succession, where 
the question shall be between Natives , the Native law 
shall determine, (a) ‘some attention to the Hindu law of 
Contracts would appear to be of course, in a work pro- 
fessing to embrace the elements of that law generally, 
with reference to British judicature. Referring, then, 
in particular, for more systematic views of the subject, 
to the celebrated treatise of M. Pothier, of Orleans, as 
translatedandeditedby a learned jurist, not l.ong'since 
deceased jW — together with a still later one, so far as 
it goes, equally comprehensive and more compact, *by 
Mr. Cotebrooke ; (of whitfh the introductory matter, 
with the continuation*, remain as desiderata ,) — it is to 
be seen, what is proposed to be done here. Of the 
Digest, of which, in the preceding chapters, such fre- 
quent use, has bepn made, Successions and Contracts, 
being the professed subj ects, — thatofContracts is made 
to occupy nearly one-half of the whole. But the com- 
piler has included, with a large proportion of irrelevant 
matter, some, not in general classed under this title ; 
as, for instance, not only, marriage, but the nume- 
. rous and various duties to which it gives birth. That 
marriage isa contract; and that the Courts areboundto 
administer to parties the law of their faith under this 
• 

(1) Mr. (afterwards Sir W.) Evans, late Recorder oi Bombay. 

• • 

[(a) This applies to the late Supreme Courts *of Judicature. Ia regard 

to the law administered in the present High Courts and the Mofussil 
Courts, see note at the end of this Chapter, page 800.] 
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head, is unquestionable. But the scheme of this work 
has already included it, with every consideration that 
it involves, under a different distribution ; nor, con- 
sidering how little it has been admired, it is intend- 
ed, as *to yhat remains, to follow the arrangement 
either of „the Digest, or of Menu ; but to adopt one 
more consonant perhaps to our own notions ; by col- 
lecting into one point of view, the most material obser- 
vations, as applicable to Contracts in general ; and then 
considering the most usual sorts, in the order in which 
they may naturally present themselves ; confining the 
statement to such points, connected with the subject, 
as are either peculiar to the Hindu law, — or, with 
regard to which, it may, from their nature, be satis- 
factory to see, how far it is, with reference to them, 
coincident with our own. 

I. Intention, and consent, being the soul of every 
agreement, the Hindu law has evinced great care, that 
the mind of the parties shall bo in a condition at the 
time, to be capable of contracting / 15 Hence, the ordinary 
disqualifications of minority, lunacy, and idiotcy, pro- 
minent in every code of law, occur in this : 1 (2) in 
which the competency of the lunatic, during a lucid 
interval, is admitted. (3) 4 With the insane person is class- 
ed, for this purpose, one intoxicated, (s) or incapable 
through extreme disease;^ and the case of minority 
is construed to comprehend that of decrepit old 

(1) Menu, eh. VIII, 168. 

(2) Menu, ch. VIII, 163. 

Yajnyawalcya, 2, Dig,, 193.— 2, Bombay Rep., p. 114. 

(3) 2, Dig., 193. 

(4) Menu, ch. VIII, 163.-2, Dig., 191, 192. 

[(a) A bond executed by a man in a state of intoxication for the price of articles 
of clothes, &c., supplied, but of the (supply of which there was no proof, wai held 
to be inoperative.— Mac pherson on Contracts, p, 9, Ed. I860.] 
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age ; (1) the party, in all these cases, being considered 
to be non sui juris ; and, in all of them, the contract, 
so effected, declared by Menu to be utterly null. (2) 
U pon the same principle, the law watches th^, influ- 
ence on the mind of the various passions, by which 
it is apt to be disturbed ; as of fear, anger, lust, and 
grief; holding as .not done, anything done by one, 
while so agitated. (3) These disqualifications are chiefly 
expatiated upon, under the law of giftsj*'* to which the 
law of contracts refers ; the same causes being regarded 
as productive of the same invalidating effects, in the 
one case, as in the other. A distinction, however, is 

f f 

to be attended to between those that operate as a bar, 
such as idiotcy, or lunacy ; and those, in which an he- 

w 9 

count may be taken of concurrent circumstances, to- 
ward assisting to determime, how far the imputed dis- 
ability i3 to be sustained, in order to justify the nullity 
contended for. The case of an agreement, for instance, 
under the circumstance of inebriation, is one, in which 
the English and the Hindu law will alike balance, in 
coming to a conclusion. <fl) And the remark may apply to 
more of the questionable en.es that have been specified; 
so as to affordgroundtodiscriminate between contracts, 
so circumstanced, a® not to be capable of standing in- 

(1) 2, Dig., 187. 

(2) Menu, cli. VIII, 163. 

(3) Nareda, 2, Dig., 181, 182.— Yajnyawalcya, 2, Dig., 193. 

Catyayana and V rihaspati. — 2, Dig. , 1$7, — Gautama, Id., 200 

(4) 2, Dig., 181. 

(B) 2, Dig., 328. 

(6) 2, Dipt., 328. 
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quiry for a moment, and such as only require to t be sub - 
jected to a very strict one, before they are allowed. In 
a system, in which men are protected against their own 
acts occasioned through fear, it follows that force , con- 
straining the will, can never be allowed* to attain its 
end ; and, in none, is fraud detected less permitted to 
succeed. Nor is advantage to be taken of what was 
not seriously meant. “ A true assent (says a learned 
“ writer on the universal, including the Hindu law of 
“ the subject) implies a serious, and perfectly free use 
“ of power, both physical and moral. This essential 
“ (he adds) is wanting to promises made in jest, or 
“ compliment; or made in earnest, but under mistake; 
“ or under deception or delusion ; or in consequence 
“ 6f compulsion. Therefore, consent (he concludes) 
“ not seriously given, or conceded through 'error, — 
“ extorted by force, or procured through fraud, is 
“ unavailable. ,,(1) And, so well »is the whole of this 
summed up by Jagannatlia, according to the express 
doctrine of the Hindu law, that, not fo give, at length, 
inhis own words, thopassage alluded to, were aniujury 
to the purpose of the presenf^chapter. Commenting 
upon a text of Nareda, “ whore an owner (says he) 
“ discriminating what may, hndmay not be done, and 
“ guided solely by his own will, declares, as is actu-* 
“ ally intended by him, his own property divested, 
“ and dominion vested in a person capable of receiving, 
“ and designed by the donor, over the thing meant to 
“ be given,— sucb volition vestsproperty in the donee. 
" In ca&es of fear and compulsion, the man is not 

0) Colebrooke on Obligations, &c., p. 45. 

34 
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“ guided solely by his own will, but solely by the will 
“ of another. In the case of a man agitated by anger, 
“ or the like, ho is not a person who discriminates be- 
tween what may, and may not be done. If, terrified 
“ by another*, he give his whole estate to any person, 
* r for relieving him from apprehensions, his mind is 
“ not in its natural state; — but, after recovering tran- 
<( quillity, if he giVe anything in the form of a re- 
“ compense, the donation is valid. What is given as 
“ *a bribe, or in jest, is a mere delivery, or a gift in 
“ words only ; there is no volition, vesting property in 
“ another. As for what is given by mistake, as gold, 
“ instead of silver, which should have been given, or 
“ any thing delivered to aSudra instead of a Brahmin, 
“ the gold and the Sudra are not the thing and the 
“ person intended, namely, silver and a Brahmin. 
“ Though it be ascertained that ten suvernas should be 
“ paid, if anyhow, throx’gh inattention or the like, 
“ fifteen suvernas be delivered, the gift is not valid; for 
“ they arenotwhat was really intended to be given.” (1) 

Not only must the mind of the parties be in a legal 
state to contract, but the subject, or cause of their 
contracting, must be a competent one, according to 
k the apprehension of the law. The provision, with 
regard to this, consists- principally in negatives; and 
here recourse may be had to what was delivered 
from the Bench, some century ago, by one of 
the Judges of England, in a strain of eloquent 
indignation, worthy at once his seat, and the occa- 


(1) S, Dig., 183. 
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sion This (said he) is a contract to tempt a 
“ man to transgress the lav J— to do that which is in- 
jurious # to the community ; it is void by the common 
“ law ; and the reason why the common law sayB sueh 
“ contracts are void, is, for the public* good. You 
“ shall not stipulate for iniquity. All writers upon oift 
“ law agree in this*;— no polluted hand shall touch the 
“ pure fountain of justice. Proculo ! procut cste pro- 
“fani! ,H1) — with more to the same effect; for all 
which, (noble as it is !) the Hindu, as well as the com- 
mon law of England, would have supplied him with 
abundant authorities, had he (the eminent person al- 
luded to) been at the time adjudicating among, and 
between *Hindus. 1 (2) 3 4 5 Speaking of a bride, (s) to give 
evidence, 'though true, or for subornation/ 4 * being one 
instance of the turpis causa ,) — ‘‘It shall, by no means, 

“ be given, (says Catyayana,) though the consideration 
“be performed; and, he adds, if it had been at first 
“ actually given, it shall be* restored thinking, it 
seems, as has been thought by some of our own sages, 
that it is more consonant to the principles of sound 
policy, and justice, that, wherever • money has been 
paid on an illegal consideration, it shall he recovered 
back again, by the party who improperly paid it, than, 
by denying the remedy, to give effect to the illegal con- 
tract. (5)(4) As, whatever is given for an illegal act may be * 

( 1) Post, Append, to ch. XII, p. 454. 

(2) Ch, Justice Willes ; in Collins v, Blantern, 2, Wils, 3^7. 

(3) 2, Dig., 195. 

(4) 2, Dig., 196. 

(5) Lacaussade v. White, 7, Term Rep.,p. 53 5. 

[(a) In dealing with objection*! to contracts on the ground of maintenance or 
•hamperty, the Court must look to the general principles regarding public policy 
and the administration, of justice upoft which the law at present rests — Titchakuth 
Chttfi y. Kamala Nayakkam*—!, Mad, High Court Reports, p. 156.] 
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taken back, so, in the case of a good consideration, if 
unperformed, the contract Jfails. (1) 2 

t To consider next the case of the wife, and other 
dependent members of a man’s famiiy, with reference 
to the power in question of contracting. And, as re- 
spects the wife, it may be takemto be commensurate 
with her right of property, as consisting in her Strid- 
hana, (i) land excepted ; the exception applying, in the 
Bengal Provinces, only to such as may have been given 
her by her husband, of which she certainly cannot dis- 
pose, and with regard to which it follows, that she can- 
not contract . (3) Beyond this, it is laid down, very ge- 
nerally, in many places, that for necessaries, ih support 
of the family, including herself, she may bind her hus- 
band by her contracts ; (4) 5 6 7 8 as a man’s slave even has 
power to do, according to Menu/ 6 * The case usually 
put, is that of the absence of the husband from home ; (e) 
when it is but reasonable, that, while it continues, an 
authority should.subsist somewhere, to provide for his 
family/ 7 ^ It is in the absence of his master , that Menu 
confers this right* upon the slave. But, absence, in 
these texts, i3 construed to be illustrative only ; Wand, 
accordingly, Oatyayana extends it to disability in the 

(1) Nareda, 2, Dig., 181.— Vrihaspati, Id., 198. 

.. Menu, cli. VIII, 212, 213.—' 2, Dig., 172. 

(2) 2, Dig., 129, 130.— Ante, p. 14. 

(3) Ante, p. 15. 

(4) Nareda, 1, Dig., 295,— Vishnu, Id.— Catyayana, Id., 296. 

(5) Menu, ch. VIII, 1C7.— Daya CramajSangraha, ch. XII, 1. 

(6) Catyayana, 1, Dig., 17. 

(7) Nareda, 1, Dig., 313.— Post, Append, toyh. XII, p. 468. 

(8) 1, Dig., 298, 320. 
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husband to act, arising from whatever cause as, for • 
instance, from incurable electee j — including, among 
necessaries, for* which provision may bp made at his 
expense Dy others, the nuptials of his daughter, nr die- 
bursertiente for f&neral rites. (2) And all this (he says) 
may be done by his servant, his wife, his mother, his 
pupil, or his son ,-w-withoui his assent ; though, in 
another text, he supposes his assent to have been given’; 

— unnecessarily, as the law would imply it : (3) but such 
implication may be rebutted, by proof of his having 
withheld it, or otherwise ; in which case, there could 
be no recovery against him, though it should appear 
that he had left his family destitute/ 4 * In certain 
trades, in which the wife is understood to have a spe- 
cial condom, she has a 'greater latitude ; (6) and univer- 
sally, in proportion as the management of the family 
is confided to her, he is bound by her contract. (6) »To 
what extent and under what circumstances, an undi- 
' vided family generally is bound by the engagement of 
any one, particularly of hi&i vfho i3 the ‘managing 
parcener, has already been seen, in treating on coparce- 
nary. 17 ' 

The Hindu law, in no instance, requires that a con tract 
should be in writing ; though it sets, upon all occasions, 
a due value upon written evidence. !8)ta) It admits the 

(1) 1, Dig., 296. 

(2) 1, Dig., 296. 

(3) Catyayaua, 1, Dig., 17. — Id., 219, 220. 

Post, Append, to cb. XII, p. 456. • 

(4) 1, Dig., 293, 299, — Post, Append, to ch. XII, p. 460. 

(6) Yajnyawalcya, Vrihaspati, Nareda, 1, Dig,, 318. 

(6) 1, Dig., 318, 319. 

(7) Ante, ch. IX, p. 189. 

(8) 1, Dig., 19, ej; seq.-— Id., 393, et scq. 

[(a) The late Madras Sudder Udalut have generally held, that oral evidence of 
sale land, (Dec. 1856, p. 150) assignment of a Bond (Id., 1854, p. 40) and perpetual 
lease (Id., 1859, p» 63) is insufficient : but the High Court has maintained, on the 
other hand, that an*exOhaxige of hfnds followed by possession need not be evidenc- 
ed by writing.— I, M. H. p. & e P*> P* 160.] 



270 


ON CONTRACTS. 


[Chap. 12. 

benefit of one to be assigned according to Jaganaatha, 
and the reason of the thing ; thougVit is remarkable 
that, under tt^e head of assignment, he cites no autho- 
rity. (1) * And, as an excessive, or illegal gift may be 
resumed, (the retraction of gifts being an express title 
of law) (aX2) so may contracts, be rescinded ; the law, in 
the one case, and in the other, nearly identifyiog, (3) as 
has been already remarked/ 4 * 

II. Having thus, with reference to Hindu materials, 
considered the leading pointB, as regarding contracts 
generally, particular ones come next to be discussed, 
under the following heads, viz. : 1«> Of bailment; 2, Of 
loans ; 3. Of sale or exchange ; 4. Of debt, — 1. The 
contract of bailment claims particular attention,, from 
its comprehensiveness, as well as its importance : 
being, in a simple, and general point of view, a con- 
tract only to return in. due time what the owner has 
confided to the bailee, under a responsibility suited to 
its specific nature; with a ‘view to which vt certain de- 
gree of care is virtually stipulated ; the extent varying 
with the object of the bailment, and constituting, for 
the most part, the point to be adjusted in every case, 
in which a question upon the subject can arise. And, 
so nioe a one is it often, that, from the difficulty of de- 
finition, authority has notbeen wanting for referring it 
universally to the discretion of the Judge. (6) The degree 
dependsjin the first instance, upon whether the benefit, 

(1) 1, IJig., 00. — Id., 189, ©t seq. 

(2) Menu, ch. VIII, 4, 212, 213.-2, Big., 170, 

(3) 2, Big., 328. 

(4) Ante*, p. 7. * 

(5) Essay on the Law of Bailments, p. 25. 

[(a) A complete and unconditional transfer of property in feed gift in consider- 
ation of affection under a written instrument cannot be Terokgd by the grantor.— 
Sabbapaty Mudali y. Pauyandi Mwlalu— Dec. M» S U., p. 858, p. 81.] 
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resulting from the bailment, be reciprocal between the 
parties; and, if net, to which ofthem it attaches; which 
is, in general, sufficiently ob v i ous. Familiar as the sub- 
ject must be, in every system of law, provisions regard- 
ing it abotfnd in Menu, and other text-waiters among 
the Hindus ; and, admitting them (as has been re- 
marked)^) to be cohsonanttotheprinciples established 
elsewhere, on the same subject, the agreement can 
scarcely be classed with that “ identity of conclusions, 
“ which, in proportion as the subject is not of technical 
“institution, pure, unbiassed reason, in all ages, and 
‘ ' nations, seldom fails to draw. ”^ 2) W ith regard to our 
own juridical system, confessedly the most material, 
if not the whole of the principles alluded to, have been 
imported into it, through Bracton, from the Romans. 
"With us, therefore, there hhs been in this instance,' no 
such identity of conclusion drawn' ; all has been deriva- 
tion ; nor can it be reasonably doubted that, with the 
Hindu law, have originated (as far as we can see) those 
provisions, applicable to the subject in question, which 
the wisdom of “ ages and nations” the’ most civilized, 
has since been content toadopt. Ofthese, the standard, 
founded in the care that every prudent man takes of 
his own property/ 3 ) remarkable as it is, is as old at 
least as Yrihaspati ; who charges with the value, adding . 
interest, “ $he bailee, that suffers a thing bailed to be 
“ destroyed by his negligence, while he keeps his own 
‘ ‘ goods with very different care. On the other hand, 

(1) Essay on the*Jjawof Bailments, p. 116. 

(2) Id., p.114. 

(3) Id., p. 6. 

(4) 1, Dig., 429, 411. 
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“ if a thing deposited be lost, together with the goods 
“ of the bailee, it is declared by various authorities, 
“to be lost to the bailor ;” m — and numerous texts on 
the subject df responsibility, contain the equally re- 
markable exception, (not of inevitable necessity, but, 
iii identical terms,) of “ the act * of God , ‘or of the 
King”™ 

Hindu writers differ in their division of bailments ; 
some enumerating four ; (3) others six ; (4) Sir William 
Jones acknowledgingonly five.® Notto multiply them, 
(as he says,) inconveniently, by extending onquiry to 
every possible case, in which a man possesses for a time 
the goods of another, the most important ones, as they 
occur in the Hindu law, (from whence, it is plain, they 
have beenderived into other codes), may bedistributed, 
according to theprinciple that governs their responsibi- 
lity; this depends upon the objectandbenefitinvolved; 
which may be entirely on the side of the bailor, — or on 
that of the bailee; or it may be mutual. Thus the simple 
deposit, together with the commission without reward , 
are, for the sake, and enure to the sole advantage, of the 
owner of the thing bailed. In loans for use, it is the 
bailee, or borrower, that is alone benefited. In the re- 
maining cases of mutual trusts, pledges, and the various 

kinds of hiring, both parties have an interest. 

. « 

(1) 1, Dig., 420, 421. 

(2) Hareda, 1, Dig., 420. 

Vrihaspati and Catyayana, Id., 421, 42$, 427. 

Yajnyawalcya, Id., 422, 430. 

(3) Yajnyawalcya, 1, Dig., 407. 

(4) Hareda, 1, Dig., 408. 

(5) Essay on the Law of Bailment*, p- 35- 
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To jconsider the matter, then, under thistriple point 
of view, beginning with tfie principle, where the bail- 
ment is for the benefit of tlie bailor, applicable to de- 
posits, aridmandates, or commissions without rewards; 
and, first, of deposits ; by which he, who accepts one, 
is charged with the property of another, without any 
consideration on the part of the owner ; while, on that 
of the depositary, all is trouble and^care. Subject to any 
special undertaking , (1) 2 the law would be unreasonable, 
that would exact from such a bailee, in point of re- 
sponsibility, more than the absence of such gross neg- 
ligence, as must ever be regarded as inconsistent with 
any kind of engagement. The obligation to restore 
a deposit, is prtJvidcd for by Menu; who requires that, 
“ as the ^bailment was* so should be the re-delivery, 
“ Recording to a rule in the Veda.” <2) Or, as it is ex- 
pressed by another authority, ‘ ‘ the very thing bailed 
“ must be restored, to the very, man who bailed it, in 
“ the very manner in which it was bailed. ” (3) 4 Ac- 
cording to which, the de/once sefup by Demosthenes, 
for a client of his, sued in an action to recover a de- 
posit, must have prevailed at Benares, as we are told 
it did at Athens; — the action having been brought by 
two only, out of three who had been concerned in the 
bailment, Demosthenes insisted (i t seems j thathis client 
could not legally restore the.deposit, unless all three pro- 
prietors were ready to receive it . (4)w Not controverting, 
this, nor questioning the precision qfYrihaspati, adeli- 

(1) .Tagannatha, 2, Dig., 340. 

(2) Menu, ch. VIII, 180, 194, 196. — Nareda, 1, Dig., 413. 

(3) Vrihaspati, 1, Dig., 416.— 2, Id., 139. 

(4) Essay on the^Law of Bailments, p. 61. 

[(a) The restoration of property deposited by one of three brothers with the 
knowledge of the other two, to any one of the brothers is legal, such deposit not 
having been by each brother on that separate accounts.— T. Rmgiah and another 
v. C henehumma and other),— l, Deo. M, S. U., p. 484 .] 
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very substantially good, wouldbe valid, under a system, 
that gives effect, upon* all .occasions, to the reason of 
the law, as opposed to the letter , if not carried to ex- 
cess/ 1 * Due caution being inculcated in the selection 
of a depositary, 1 (2) 3 a .deposit is one of those things, 
which, bringing with it nothing but responsibility, a 
prudent man, in the opinion of Vrihaspati, would not 
receive ; but, if he do receive it, he requires him to 
keep it with care , restoring it on a single demand. <3> 
Nor is the Hindu law surpassed by any, in the ear- 
nestness with which it exacts from every bailee, to- 
gether with suitable care, the most perfect fidelity, 
denouncing as criminal, and punishable accordingly, 
him, who aliens a deposit without permission, uses it 
without consent, or neglects to preserve it ; (4) 5 — inso- 
much that, as at Rome, so among the Hindus, the 
violation of one, in some instances, involves infamy. (6) 
One criterion, exonerating the bailee, is, if, with the 
goods bailed to him, his own have been lost ; in which 
case it is held, that the loss is the bailor’s, though it 
should not have happened by any act (as it is called) 
of God, of the king, or of robbers ; (6) the presumption, 
in all these cases, being against everything like fault ; 

ft 

(1) 1, Dig., 419.— Vrihaspati,' 2, Dig., 128, 153. 

Yajnyawalcya, 2, Dig., 570, note. — 3, Id., 25, 29. 

(2) Menu, ch. VIIT, 179.— 1, Dig., 411. 

Essay on the Law of Bailments, p. 46. 

(3) 1, Dig., 416. 

(4) Vrihaspati, 1, Dig., 416, 417, 412, 426. 

Menu, ch. VIII, 191, 192.— 1, Dig., 432, et seq. 

(5) Vrihaspati, 4.— 1, Dig., 416, 417. 

(6) Nareda, 1, Dig., 420. 

Vrihaspatiand Catyayana, Id., 421. — Yajnyawalcya, Id.,422. 

Essay on the Law of Bailments, p. 47. 
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while»the rule is, that he is to make good the deposit, 

“ if in fault, and not unless he be in fault. ” (1) 2 But, it 
does not follow, .though pone of his owrr property have 
been lost, that he is to be necessarily answerable, if the 
deposit, having been kept with .care, be* lost notwith- 
standing; unless it can be shown, that he have kept his 
own with very different care ; disregarding the thing 
deposited, as being another’s property, while hesecures 
his own ; (2> much more, if he have appropriated any 
part of it. (3) And here it may be observed, that, whelre 
collusion is not imputable, robbery al waysby theHindu 
law, in opposition to'theft, implies a degreeof violence, 
against which no bailee whatever, not specially under- 
taking, is held to contract ; whereas, if a loss happen 
by» thieves, the distinction exists, and a bailee, even 
without reward, may be chargeable, where such a want 
of due care can be shown, as must be taken to have led 
to spoliation, J>e it of whatever kind. (4) On*the other 
hand, if the depot that has been resorted to by the 
owner of the goods, be ’confessedly an exposed one, of 
which he has notice, it is his own fault, if he trust it, 
and they are lost, or injured, by a peril, to which, in 
the nature of the thing«they would be liable , (B) In the 
case of a sealed deposit, the Hindu law accords with 
what(it seems)was considered to bethe better opinion, ’ 
in the contest that existed on the ‘point, among the 

(1) Jagannatha, 1, Dig., 421.— Catyayana, Id., 423. 

(2) Vrihaspati, 1, Dig., 429.— Id., 421. 

Essay on the fyaw of Bailments, pp. 47, 67. 

(3) Menu, ‘ch. VIII, 189. — 1, Dig., 422. 

(4) 1, Dig., 423, 429. 

(8) Yrihaspatl, 1, Dig., 404, 423,— Catyayana, Id., 424. 
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lawyers of Rome, gamely, that the depositary ‘‘would 
“ only be obliged to restore the casket as it was deli- 
“ vered, without being responsiblerfor the contents ;” (1) 
— »Meuu having in like manner declared, that, in such 
case, “ the bailee shall incur no censure onihe Ve- de- 
livery, unless he have altered the seal, or taken out 
“ something. ” (2) 3 Though ine vita hfe necessity must, in 
general, excuse, it? will not, if the thing, having been 
previously demanded, was not restored in time ; or if 
it had been used by the bailee, contrary to the faith of 
the bailment ; — in either of which cases, ho so far makes 
it his own, that the loss, if it happen, becomes his, 
from whatever cause it have proceeded. ” (8) Though 
the heaviest punishment be dpnounced against him, 
who, by false pretences, gets into his hands the goods 
of another, (4) 5 yet is such a proceeding justified, in the 
case of accreditor, who cannot, by ordinary means, ob- 
tain payment of his debts ; — as is, also, the retaining, 
under similar circumstances, what has been regularly 
deposited. (6) * It is called legal deceit ; available among 
a people, with whom not deceit only, but force is al 
lowed to be resorted to, whether for the securing of 
■ rights, or the discovery of truth. (B) 

Between the depositary, and the mandatary , or him 
who, without expectation of reward, engagesto execute 

(1) s Essay on the Law of Bailments, p. 39. 

(2) Menu, ch. VIII, p. 188. 

(3) 'Vrihaspati, 1, Dig., 426.— Yajnyawalcya, Id., 430 
Nareda, Id., 431. 

. (4) Menu, ch. VIII, 193.— 1, Dig., 433. t 

(5) Vrihaspati, 1, Dig., 341. 

(6) Menu, ch. VIII, 48, 49, 182, 

1, Dig., 196, 437.— VrihaBpfiti, Id., 439, -et seq. 
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for another a commission of any kind, the difference • 
consist in the diligence, a^ded to the care, for which, 
to a certain extent, *the latter is pledged, according to 
the subject-matter of the mandate ; (1) — insomuch that 
Grotius considers the deposit as a division of the 
mandate*; “ car (to use the words of his French trans- 
“ lator) le deposithire donne ses soins h la garde de la 
“ chose deposbe entre ses mains ;” <2 ^ as the mandatary 
gives his, in the execution of what is committed to 
him. Upon the principles of the Hindu law also, the 
responsibility is the same, in the one case, as in the 
other, so far as regaf ds care, with tho contingencies to 
which things so bailed may be liable ; the benefit, in 
either case, being exclusively his, to whom the article 
belongs ; (3) — since, in a system, that mixes continually 
moral dictate, with legislative enactment, ’it never 
could be intended to attach legal effect to the position, 
that to him who attends cattle #s a favor* even the 
“ favor conferred by him is his hirc. vw 

Should it be objected, as hard, in the case of these 
two sorts of bailees, receiving nothing, that they should 
be responsible eventually for losses, the answer is, that 
reasonable care, as well as perfect fidelity, are of the 
essence of the confidence Deposed; and, as Jagannatha 
says, the engagement should not be entered into, “by* 
a person not. disposed to an act of duty, ar amity.” (6) 

Vrihaspati (as has been observed) discou^iges the 

(1) Essay on the Law of Bailments, p. 23. 

(2) L. 1, cli. XII, § 2, Barbeyrac’s edit. 

(3) Catyayana, 1, Dig., 405, 406.— Yajnyawalcya, Id., 407. 

(4) 2, Dig., 340. 

(5) 1, Dig., 417.— Esaay bn the Law of Bailments, p. 42. 
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acceptance of a deposit, as unworthy a prudent man. 0 5 
This is not generous. And, unless hie employment of 
it, as a mean s 'to deceive heirs, ^ receive the most fa- 
vorable construction, such a purpose is far from com- 
mendable. But it belongs to the noble office of the 
J udge, to discountenance and disappoint all advert acts, 
practised to the prejudice of other!’ rights ; nor can 
Yrihaspati (thoughsaid to have been profoundly vers- 
ed in the law) (3) be ever quoted, with effect, in their 
support, whether in a Hindu, or in a British Court, 
administering justice upon Hindu principles; so long 
as attention shall be paid to the 'declaration, by the 
highest Hindu authority, that “ when the Judge dis- 
“ covers a fraudulent pledge, or sale ; — a fraudulent 
“ gift or acceptance ; or, in whatever other case he 
“ detects fraud, he is to annul the whole transac- 
“ tion.” 

The neit bailment to be considered is that of loans 
for use, in contradistinction tcdoans of money, or other 
things, for consumption, which are contracts of a dif- 
ferent nature ; loans for use being for the sole benefit 
of the bailee, ,as in those just disposedof, the advantage 
is entirely on the side of the bailor. Exacting accord- 
ingly from the bailee, as thebailment in question does, 
extraordinary care, he is answerable for slight negli- 
gence, thoughnotfor inevitable accidentor irresistible 
force. But, if the accident might have been avoided 
by reasonable care, or the force fairly resisted, the bor- 

(1) 1, Dig., 416. 

2, Dig., 404, 413, 419. 

(2) 2, Dig., 1§9. 

(3) Menu, ch. VIII, 165." 
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rower must be answerable, if the thing lent to him bo 
lost ; much more, if he have exposed it to loss, by his 
improvidence / 11 St>, if it be lost, after*the expiration 
of the period, for which it was borrowed, the loss be- 
comes the borrower’s : and he must answor it to the 
lenderwlth an equivalent, having been in moru , as the 
Romans called it*— the law of deposits applying, in 
this respect, & fortiori, to loans Tor use/ ?) On the 
other hand, the possession of tho borrower is so far 
commensurate with the object of the loan, that the 
lender is not to determine it at will, unless some press- 
ing and indispensable purpose of his own would be in 
danger of failing, if he did not get back, at the moment 
desired, *tho thing lenl <3) Like all other bailments, 
the one in question stipulates for the purest good faith ; 
and, therefore, where a speoial use is in the contempla- 
tion of the borrower, at the time of borrowing, as if it 
were his intention to send the thing borrowed, into 
another province, ho should disclose it, if he wishes 
to be safe, 1 2 3 (4) the dangey to the property lent being 
eventually increased by such a purpose.; as, upon loans 
for interest, a higher than the legal rate may be ex- 
acted, where the borrower is to cross the Sindhu, to 
penetrate dangerous forests, or traverse the ocean : (5) 
— precautions, that are consistent with a liberal re- 
quisition of the law, in the instance in question ; — 
namely, that in “ causes concernihg a deposit, or a 


(1) Nareda, 1, Dig., 420. — Vrihaapati, Id., 429, 

Essay on the Law of Bailments, p. 68. 

(2) Catyayana, 1, Dig., 436, 437, 446. — Matsya Purana, Id., 445. 

2, Dig., 98. — Essay on the Law of Bailments, p. 70. 

(3) Catyayana, 1, Dig., 488.— Essay on the Law of Bailments, p. 67. 

(4) 1, Dig., 43a * 

(5) 1, Dig., 46, 72, 80.— Essay on the Law of Bailments, p. 68. 
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“friendly loan for use, the king is to decide* them, 

1 1 without showing rigour to the depositary ’ — against 
whom, on the contrary, “ his honest disposition being 
‘ * ascertained, the judge is to proceed with mildness.” (1) 

. Havingdiscussedthosebailments, where Che benefit 
is all on one side , the remaining ejass is that of those 
where it is reciprocal. Such are mutual trusts, pledges, 
and the various kinds of hiring ; of each of which in 
their order. 

Mutual trusts , as referable to the law of bailments, 
subsist specifically, where reciprocal deposits, loans, or 
Ihelike, are madebetween two or more parties; which, 
whether they bepartners in trade, co-parceners, or per- 
sons not otherwise connected than by tho transaction 
in question, it is plain must bo governed by the rules 
that have been, or are yet to be stated ; only with a 
reciprocal , instead of a single application.® 

The law of pledges requires a more detailed consi- 
deration ; the rules concerning them being chiefly 
deducible from the relative interest resulting from 
them to tho debtor and creditor, as establishing credit 
on the one hand, and securing payment of a debt on 
the other. A pledge is an accessory contract, being a 
bailment of something to' tho creditor, on a loan of 
money ; which, by the Hindu law, may be for se- 
curity* only, or for security joined with use ; (8) and, in 
this respect, it may be compared with the Vivum vadi- 
um, and the mortuumvadium ; — the living , and the 

(1) Menu, oh. VIII, 196, 18T. — Essay on the Law of Bailments, p. 30. 

(2) Nareda, 1, Dig,, 408.— Id., 410.— Menu, Id., 415, 

Essay on the Law of Bailmentc, p. 82, 

(3) PoBt, Append, to ch. XII, p, 463. 
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mort-g age, in oiirs. (1) But, though' this be in general . 
so, and though ; to ensure the efficacy of a pledge or 
mortgage, the Higdu law inculcates the necessity of 
possession, <2) the authorities to this purpose are not 
applicable to a sort of mortgage, much in use in Hin- 
dustan, find the Provinces subject to Bombay, termed 
Drishta bandhaca j. by which (according to the usual 
course of mortgages with us) the pledge is assigned to 
the creditor as a security without possession, or inten- 
tion of possession, till the stipulated time arrive ; (3) so . 
that it may be doubted, whether this mode of pledg- 
ing be not originally Hindu, instead of Attick, as has 
been supposed/ 4 ’ In the case of a pledge for use, the 
debt* and interest being extinguished by the use, or 
otherwise, it reverts to him who made it ; on the other 
hand, any part of the debt remaining, upon expiration 
of the time for payment, the pledgee, or creditor, may 
continue to use it, making a demand for payment, and 
giving notice. of his intention to*the debtor, or his re- 
presentative ; or, if it be a pledge for security only, he 
may, under the like circumstances, begin to use it, if 
capable of use, without injury to thg substance, giving 
like notice ; while an unjustifiable use of one, being a 
violation of an implied agreement, works a forfeiture 
of interest/ 5 ’ In either case, he may, by proper ap- 


(1) Post, Append, to ch. XII, pp. 461, 470. 

(2) VyasaandVrihaspati, 1, Dig., 205. — Post, Append to ch. XII, 

pp. 465 — 467. — C. 2, Bombay ltep., p. 130. 

(3) Post, Append, to ch. XII, pp. 467, 469. . 

(4) By Sir William Jones. See Essay on the Law of Bailments, 

p. 84. Catyayana, 1 , Dig., 209, et seq. 

(5) Menu, ch. VIII, 144, 150.— Vishnu, 1, Dig., 135, *144. 
Yajnyawalcya) Id., 145, 147.— Vrihaspati, Id., 149, et seq. 
Vyasa, Id., 186.— Srariti, Id., 197, 19S, et seq.— Catyayana, 

Id., 200. 
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plication,, attach the article, so as to* have it sold for 
his benefit ; an account of tvhat is due upon it being 
previously taken ; the excess, if any, upon the sale, to 
be paid into Court, for the benefit of the owner/ 11 
And, on this ground it is, that a pledge should, in the 
judgment of Hindu lawyers, be always taken, ^where a 
loan is made to a kinsman, or a friend, against whom 
compulsory payment cannot be so conveniently en- 
forced.® So, in the -absence of the creditor, and no 
one on the spot to represent him, the debtor may re- 
deem his pledge, by paying into Court what is due 
upon it. By usage, contrary perhaps to the strict let- 
ter of the law, a pledge is assignable ; but the assign- 
ment (which can only be for an equal, or less sum, than 
the sum advanced upon it) should correspond with the 
original eontract ; from which any variation might em- 
barrass the redemption, on the part of the owner, by 
whom it wasfirst pledged.® But a pledge by the owner, 
of thesamething, at the same t i me, to two different per- 
sons, for the full valueto each, ^fraudulent and punish- 
able: and, as between the different pledges, the first hy- 
pothecation prevails, subject to priority of possession; or 
there may be an equitable adjustment of the right, ac- 
cording to circumstances. (4> As effects bailed can- 
not be legally aliened by the bailee/ 1 2 * 4 5 6 * so is the law 

(1) 1, Dig., 197 to 202. 

(2) Vrihaspati, 2, Dig., 60.— 1, Id., 18. 

<3) Menu, ch. VIII, 143.— 1, Dig., 189 to 192.— Id., 20. 

(4) Catyayana, 1, Dig., 209.— Id., 211.— Smriti, Id., 213, et seq. 

Yajnyawalcya, Id., 476. 

(6) Dacsha, 2, Dig., 210. — Id., 162. 
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justly jealous of such an attempt on the part of the 
owner of property bailed, while the interest of the bailee 
in it continues ; as in the case of a pledge. It is agreed, 
that a purchaser, being privy to the article b^ingdri 
mortgage at the ‘time, the transfer would*not avail him. 
It is farther admitted, that it may be restrained by in- 
junction, upon tirrfgly application to tbe Court ; and the 
result of a good deal of dubious discussion on the point 
is, that to render it valid, in favor of tbe alienee, he 
should see the thing for which he treats ; and hot only 
have reason to be satisfied, that it is unencumbered, but 
obtain immediate possession ; from all which it may be 
collected, that ar clandestine disposal by the owner, to a 
third person, of a thing already pledged to another for 
an.existing debt, (like the case, with us, of a second 
irregular mortgage,) can scarcely take effect, unless 
(contrary to the general policy of the Hindu law) the 
creditor have improvidently allowed the pledge to re- 
main in the hands of his debtor ; (1) conformably with 
the declaration of Yajnyawalcya, viz., that, in other 
contested matters, the latest act shall prevail; but that, 
in the case of a pledge, a gift, or a sale, the prior con- 
tract has the greatest fpree ; (2) — as also with the obser- 
vation of Jagannatha, that, .were it otherwise, "no man 
“would make a loan, apprehending that the debtor. 
“ would sell to another, what he had already pledg- 
“ ed ;” (3) — thus distinguishing between a pledge, and a 
deposit for safe custody ; which latter, as he remarks, 

*fl) 2, Dig., 146. 

(2) 1, Dig., 476. 

• (3) 2, Dig., 147. 
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has little comparative force, and may be at any time 
recalled ’by the owner . (1) Prescription runs in other 
cases ; titles being gained by long possession, and lost 
by silent neglect.® But his property in a pledge is 
never lost to the owner, by any lapse Of timq, while it 
remains, as such, out of possession but, on- the con- 

trary, it must be faithfully preserved for restitution to 
him by the creditof ; who will be bound to indemnify 
his debtor, for any damage it may sustain in his hands, 
through want of due care ; the debtor, in the event of 
loss not attributable to the creditor, being bound to 
ro-place, or make it good : the debt, for which it was 
given, with the interest running upon it, remaining 
payable notwithstanding. (4) A- slave being pledged/ 61 
the law protects him, in the hands of the pledgee, from 
insult ; and much more from blows, struck on a sensible 
part.” w) 

The last bailment ( to be considered, as productive of 
mutual benefit, is that of hiring , which is of various 
sorts, corresponding with others, where the benefit is 
not mutual, but on one side only. For as there may be a 
loan, so there may be a hiring for use; and, as a man 
may agree to execute a commission gratuitously, so, may 

(1) 2, Dig., 147, 148. 

(2) Menu, eh. VIII, 147, 148.-1, Dig., 214. 

Yajnyawalcya, Id., 135. 

(3) # Menu, ch. VIII, 145, 1 49,— Yajnyawalcya, 1, Dig,, 186. 

(4) See the texts in the Digest, with the commentary upon them; 

vol, 1, pp. 144 to 165, 

(5) Ante, ch. V, p. 108. 

(6) Catyayana, 1, Dig., 153, 159. 

Lord Holt, as cited in the Essay ou th^Law of Bailments, p. 76. 
[(a) All mortgages are ordinarily redeemable after any lapse of time, and it is 
not requisite that power to redeem should be kept open by specific deed . — Ramien 
and another v, Mematchy Iym and others. M, 8. V., 1656, p. 56.] 



OK CONTRACTS. 


285 


Chap. 12.] 

the like service *be undertaken for a reward, or ade- 
quate compensation ; which is always implied in hir- 
ing. And, as a commission either tg do something 
about a thing bailed, or simply to deliver it to another, 
may *be withouf consideration, ( amvaRita ,/ 1J in the 
same m&nner, a workman, or artist of any description, 
may hire out his'labour or skill ;^or, he may engage 
himself for pay, as a common carrier. So that the 
main difference between the bailments that have been 
already discussed, where the consideration is all on 
one side, and hiring , in its various branches, is, that, 
in the latter, it is reciprocal ; the owner of the thing 
hired, or the hirer of* himself, for whatever purpose, 
being paid, in the one case, for the use of his property, 
— in the other, for that of himself; while he who Con- 
tracts for the particular thing, or service, derives a 
correspondent benefit from the temporary use of what 
he so hires. And, upon this reciprocity turns the res- 
ponsibility, which the bailment in question stipulates. 
Such being the general principle, jt is to be seen how 
it is applied in the Hindu law. 

“ Wherever (says Jagannatha) tho property of one 
“ person is, for some cause, delivered into the hands. 
“ of another, for safe custody, the rules declared in re- 
“ gard to deposits are to be applied : therefore the law 
“ of bailments (he adds) applies to a carriager, and the 
“ like received on hire : and so, in the case of a person 
“ delivered by th& King, or the like, into the hands 


(1) 1* Dig., 405, 407. 
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“ of a guardian — the meaning of which must be 
construe'd to be, that it applies & fortiori to the case 
of hire, which,, as it is for tlie benefit of both parties, 
capnobbut be taken to impose a greaterresponsibility 
on the bailee/ than where the bailmeht is altogether 
f<3r the sake, and on account of him, by whom it is 
made. Nor is J agannatha singular«in appearing “ to 
u make no difference in this respect between a keeper 
11 of goods for hire, and a simple depository the 
same generality, on the same occasion, occurring in an 
author of our own ; (2) but, that the degree is to be 
estimated by the peculiar nature -of the bailment, is 
sufficiently plain, from the declaration of Nareda, that 
“ whatever (of things hired fo‘r a time, at a settled 
“ price) be broken or lost, he (the hirer) shall ma^e 
“ good, except in the case of inevitable accident, or ir- 
“ resistible force .” (3) It rnay be here noticed, that, if a 
man build a house, on ground which he has rented, he 
has a right, on the expiration of his leasej to take with 
him the thatch J the wood, and the bricks, of which it is 
constructed, (4) contrary to the maxim of the English 
law, cuius est solum , cjus est usque ad cesium; from 
which, modern decisions, proceeding upon equitable 
principles, have been gradually departing, in favor 
of lessees for years. 

To proceed to that branch of hiring, which consists 
in the converting of the material bailed, into an article 
of use; — Indiahasever been celebrated for its workers 

(1) 1, l)ig., 411. 

(2) St. Germain, as cited inEssay on the Law of Bailments, p. 97. 

(3) Nareda, 2, Dig., 283. 

(4) Nareda, 2, Dig., 281, et seq. • 
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in the precious metals, to whom gofd or the like being 
entrusted to make into orhaments, for hire, in propor- 
tion to the quality* and tile nature of t.he thing want- 
ed/ 1 ) whether the workman contract for the piece .of 
work-j or for time, if he fail in performance, he forfeits 
his hire* though the work wailt but little of being 
completed, or tlie.timo of being expired ; (3) and, as ho 
is bound to be diligent in the execution of what he 
has undertaken, so is he answerable for reasonable 
care; that is, for any injury to, or loss of, what has 
been entrusted to him, that can be traced to h’is 
fault/ 31 So, in the case of a common carrier, he is 
responsible for a loss, not happening by the act of 
God, or of the king ( ; to which, for anything ap- 
pearing to the contrary, may be added seizure by 
robbers, the carrier not having led to it, by any in- 
discretion of hisown,muchlessby any concurrence on 
his part, direct or implied ; <4) in which respect the 
Hindu differs from other later, Cocles, particularly from 
the law of England, which makes the carrier liable for 
a loss by robbers, under whatever circumstances ; on 
the ground of policy, lest he should combine with them, 
for the purpose, without the possibility of detection/ 5 ’ 

Thushasbeen discussed the comprehensive, and im- 
portant contract of bailment, under its various aspects, 
as recognized by the Hindu law ; the bailor in every 

(1) 1, Dig. 408.— 2, Id., 11. 

(2) Menu, ch. VIII, 215, et seq.— Vriddha Menu, 2, Dig,, 275. 

Matsya Purana, Id., 276. 

2, Bombay Rep. , p. 234. 

( 3 ) Vishnu, 2, Dig.* 271. 

(4) Nareda, 2, Dig.,'272,— Yajnyawalcya, Id., 274. 

Vriddha Menu, Id., 272.— Menu, ck. VIIJ, 408. 

(5) Essay on the Law of Bailments, p. 103. 
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case, retaining-, in the thing bailed, a Reversionary in- 
terest, to take effect, as sodn as the purpose of the 
bailment shall have been answered ; tlio bailee being 
bound*to preserve with care, greater or less, according 
to the nature.of the bailment, the thing bailed, while 
kis temporary property, or possession of it, continues ; 
as well as to perform about it, with effect, whatever 
he may have undertaken. 

2. The next contract to be considered, according to 
the order that has been proposed, is that of loan, or 
borrowing, for consumption ; — whether of money, or 
other thing, answering the description . (1) It differs 
from loan for use, (which is a bailmaut,) in that the 
property of the money, or other thing lent, for' con- 
sumption, vests in the borrower, to be (not returned, 
but) re-placed by him, with an equivalent ; — together 
with suchcompensatiqn for the loan, as may have been 
stipulated. The compensation for the loan of money 
is interest; and for performance of the terms of the 
contract, on t^e part of the borrower, it is usual to take 
security, consisting in pledges, *ov sureties , or both : — 
of each of which two subjects, namely, interest and 
security , in their order. 

Though interest upon loans appears to have been 
always allowed by the Hirfdu law, yet, prohibited, as 
* it is, as a means of acquisition to the two higher 
classes'of Brahmin, and Cshatrya, the prejudice that 
existed against it with the J ews, and among other 
ancient nations, operated, it is plain, with the Hindu 
legislator; according to whom, “neither a priest, nor 

(1) Menu, ch. VIII, 151.— 1, Big., 32, 

Harita, 1, Big., 58/ 
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amilitaryma.nmvLstreceive interest on loans; though 
“ each of them (he adds,) may pay the small interest 
“ permitted by law,\on borrowing for spme pious use, 
“ to the sinful man who demands it.” (1) But, as the 
J ews, restricted from taking it from one another, were 
permitted! to take it from a stranger, (2) so is it express- 
ly allowed to the mercantile class, (the Vaisya,) as an 
unexceptionable mode of subsistence.® Appropriate 
kinds are specified, varying in number with different 
authorities, according as it has been contracted for ; (4) 
which Menu says, ought to bo from day to day,® 
though it is most commonly reserved by the month.® 
The longer or.sliorter period, by which interest is 
reckoned, concerns the option of re-payment, and the 
avoiding of fractions. A short period being consider- 
ed to be in the debtor’s favor, the creditor is no.t to 
stipulate for reckoning it by a longer one. \Vhatever 
may be the rate demandable by the sinful man , upon 
a loan for a •pious use, it lid’s, irf general, tJver been 
high in India, according to the risk run, and in the 
direct order of the classes ; a higher rate being de- 
mandable, as the class whether of the borrower or 
lender is inferior ; — the lower the tribe, the higher the 
interest that may be exacted/ 71 It varies also accord- 

(J) Menu, ch. X. 117.— 1, Dig., 434.-2, Id., 137. 

(2) Deui., eh. XXII 1, 20. 

(3) Menu, ch. X, 115, 116.— 2, Dig., 135, et seq. 

Texts and Commentary, 1, Dig., 49 to 51. 

(5) Menu, ch. VIII, 151. 

id., adeo argentum ab Danistd. 

Apud Thebas sumpsit foenore, 

^ In dies minaSque argenti singular nummis. — PLAU'fua, 

(6) Jagannatha, 1, Dig., 84. 

(7) Menu, ch. VIII, 142.— 1, Dig., 45.— Post, Append to ch, XII, 

p. 472.— E. 
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ing to the existence, or non-existence of a pledge/ 0 
Involved in apparent contradiction, the subject is con- 
sidered by Jagannatha to be intricate ; 1 (2) nor has his 
commentary always the effect of elucidating what is 
obscure, or disentangling what is perplexed. Though 
thelawhas prescribed certain ratos, as respectively ap- 
plicable to the different classes, an9. serving, as they 
do, to governcases, inwhichintcrestbccomes payable, 
without previous agreement, it is to be collected, that 
the rules on the subject leave the parties at liberty to 
disregard them, substituting other terms, where they 
think proper/ 3 * Like our own, the Hindu law con- 
templates cases, where the risk being greater than the 
specified rate will compensate, a higher may be bar- 
gained for, according to the nature of it, whether it be 
by sea, of* by land, answering, in some degree, to our 
respondentia; the consideration, in these cases, being 
not only the increased risk of non-payment, but the su- 
perior profit accruing to the borrower, by the danger to 
whichhe and his property areexposed : — in all cases of 
the sort, the adjustment of the interest is to be settled 
between the parties, “ by men well acquainted with sea 
“ voyages, or journies by land;— with times, and with 
“ places. ” (4) It has shown theeame consideration, where 
the contract has taken place in a foreign country , the 
rule being, that, however different, the customary 


(1) Menu, ch. VIII, 140, et seq.— 1, Dig., 29, et seq. 

(2) 1, Dig., 53. 

1 e i? 

(3) Catyayana, 1, Dig., 50.— Id., 70, et seq. 

(4) Y ajnyawalcya, 1, Dig., 46. — Id., 80. 

Menu, ch. VIII, 157. — 1, Dig., 48. 
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rate prevails, and must be paid. (l) Whatever be the 
rate, or the reseuvation of it, all authorities seem to be 
agroed,that interest, while it continues so, cannot bear 
interest ; and that compound interest cannot be con- 
tracted for. (2) At the same time, the debtor being 
unable ta pay the interest reserved, at the time agreed) 
nothing exists to lyjiderthe parties from renewing the 
contract, first coming to an account, and turning the 
interest due into principal ; from which date it will, in 
effect, carry interest. (3) But, it imports the lender not 
to let interest so run in arrear, as to equal the princi- 
pal, before coming to such an account ; since it is also 
settled, (as with us/ a) ) that it never can be allowed to 
exceed the principal ; but must stop there, as it does 
upon a tender. (4) The position, howevor, is confined, 
generally, to loans of money, — notextending to grain, 
and other things of which loans may be mad^, notin- 
volving the notion of usury. Of those, the amount of 
interest, running on, is not limited to the principal. w 
On the other hand, many things itre enumerated, that, 
in their nature, bear no interest ; as a d<jbt contracted 
at play ; a sum due on account of suretyship ; an unli- 
quidated demand, and others ; though, upon any of 
them, it may be reserved by agreement.** 1 

To proceed to the subject of Sureties , that of pledges 

(1) Nareda, 1, Dig., 53.— Id., *3, 86, 88. 

(2) Menu, ch. VIII, 153.— Vrihaspati, 1, Dig., 49. « 

Nareda, 1, Dig., 50. — Yajnyawalcya, Id., 61. 

(3) Menu, ch. VIII, 154, 155. -1, Dig., 65, 83.— Vrihaspati, % Dig., 70. 

(4) Yajnyawalcya andVishnu, l,Dig., 133. — Gautama, Id., 138. 

Post, Append, to ch. XII, p. 473. 

(5) Monu, ch. VIII, 151, and Texts from lxii to lxx, with the Com- 

mentary, 1, Dig., 112 to 123. 

(6) Text lxxi to Ixxv, with the Commentary upon them, 1, Dig., 124 

to 133. 

[(a) The Usury laws have been repealed, as regards India, by Act XXVIII of 
1855, and the restriction here referred to is not applicable to bonds, contracts, &c., 
executed or entered into on and after the Ut of January 1856,] 
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having been already discussed. tl) In the adoption of 
sureties, a variety of persons are enumerated, who (it is 
said) should nqverbe accepted as such. The exceptions 
involve either some inconsistency with prior engage- 
ments, or some incompatibility with subsisting con- 
nexion ; if not an evident risk of the object failing, 
from the character, or description «of the person pro- 
posed, in the event of his being selected, as the in- 
tended surety. 1 (2) 3 In a system, however, like that of 
the Hindus, not restricted to positive ordinance, they 
may be considered perhaps, for themo3t part, as afford- 
ing matter of prudential caution,, rather than of legal 
disqualification; — though the rejection of one undi- 
vided brother, as a surety foi; another, respecting a 
common interest, would indeed be consonant to the 
strictest law, as has appeared in the chapter on Par- 
ceners.^ Sureties are for appearance, for the honesty 
of the debtor, or for payment ; (4) 5 and bail in an action 
may be taken from the plaintiff, as well as from the de- 
fendant. Sqreties for j payment are bound for delivery 
to the creditor of effects pledged by the debtor ; (6) as 
suretyship for appearance , includes also that for or- 
deal, w (a mode of trial not available in our Courts,) so 
that, if the debtor, liable to ordeal, be not forthcoming, 
the surety must pay the dqbt : and, where it is for ap- 
- pearance generally, the production of the debtor, at the 


(1) Ante, p. 280. 

(2) Catyayana, 1, Dig., 226. 

(3) Ante, ch. IX, p. 219. 

(4) ^rihaspati, 1, Dig., 233.— Nareda, Id., 237. 
Yajnyawalcya and Catyayana, Id*, 239. 

(5) 1, Dig., 246. 

(6) l, Dig., 240. — Ante, p. 224, f 
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time and place agreed, subject to insuperable impedi- 
ments, must be bona fide, so that he may be amena'ble, 
if living, to payment ; (1> the law being indulgent with 
respect to tho time allowed for producing him,«where 
he has abeconde'd ; as well as, in every case, with re- 
spect to*the obligation of the surety to pay, where ft 
has become absolute, by the failure of the principal/** 
The surety for honesty is answerable, if, by confidence 
in his representation, the creditor has been misled/ 1 2 3 4 5 * 
involving a question of responsibility , that occupied, 
not long since, agooddeal of attentionin W estminster 
Hall; upon which the opinions of the Judges of 
England were divided. Between suretyship for pay- 
ment, and the other t’foo kinds, there is this difference, 
that, in the two latter cases, th’e surety dying, and 
the principal neglecting to pay, the sons of e»ho surety 
are not answerable, unless their father was himself 
indemnified; and thon the. son Js liable ; as he is, in 
all cases, subject always to assets, and without interest, 
where the undertaking was for payments Of sure- 
ties, jointly bound, each is answerable for his propor- 
tion only of the debt to be paid, unless it shall have 
been otherwise agreed/ 6 * Tho principal must in all 
cases, the first sued ; — th$ surety, having paid, has his 
claim over against his principal, for re-payment ; the 
measure of which varies, according to circumstances, 

(1) 1, Dig., 243. — Post, Append, to ch. XII, p. 475! 

(2) 1, Dig., 244. 

(3) 2, Dig., 235, — 1, Bombay Rep., p. 98. 

(4) Menu, ch. VIII, 160, 162. — Yajtiyawalcya, 1, Dig., 247. 

Catayayana, Id., 248, 255.— Post, Append, to ch. XII, p. 476 

(5) 1, Dig:, 257. 
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and according to the nature of the commodity, as dis- 
tinct from money, for the return of which the principal 
has contracted/ 15 

•In efll cases of loans, not only is it urged to take 
either a pledge, or a surety ; (2) but the acknowledg- 
ment of the surety, and the agreement for the loan, 
are also recommended to be in writing : of which 
forms are given ih the Digest. (3) Good rules ! but 
not indispensable ; — since, infringing them, “ if (says 
“ Jagannatha) a man deliver a loan, without either 
“ pledge or writing, he violates no duty ; and the debt 
“being anyhow proved, the debtor shall be com- 
pelled by the King to repay it to his creditor.’’^ 45 
Trade , and money-lending , though the proper business 
of the ( Vaisya or) mercantile class, (5) are permitted 
even to tjie Brahmin and the Cshatrya, if unable to 
subsist by more appropriate means. 

3. The subject of money-lending, or the contract of 
borrowing, having been discussed, the next for consi- 
deration is, that of purchase and sale, or of exchange ; — 
barter being, in -effect, a sale, and subject to the same 
rules ; the difference consisting only in the distinction 
between a price, which is applicable to a sale , and an 
equivalent , which is applicable to exchange ; as re- 
marked by Jagannatha/ 7 * 

Sale, then, is constituted by payment of the price, 
and delivery of the article, according to agreement. On 
* 

(1) 1, Dig., 258 to 262. 

(2) Vrihaspati, 1, Dig., 19. — Nareda, Id., 27. 

(3) 1, Dig., 21 to 28.— Id., p. 241. 

(4) 1, Dig-, 27. 

(5) Menu. oh. VIII, 410.-1, Dig., 12.— Ante, p. 4. 

(6) Vrihaspati, 1, Dig., 14.— Dost, p. ^02. 

(7) 2, Dig., 336. 
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goods*sold and delivered, t but not paid for on demand, 
interest accrues*after six rponths from the sale ; as-dt 
does on the price paid, where the article has been 
“ kept back ; (1) unless there have been a special tigree- 
“ ment, a»to the ’times of delivery and pdyment.” (2) A 
thing sold, and not delivered, (subject to any special 
agreement,) is at the risk of the vendor; so that, if, 
while it remains unduly in his hahds, its value sink, 
he must make it good, with an attention to the even- 
tual profit, where it was purchased for exportation ; 
the same obligation attaching, by whatever means it 
may be lost/ 3) Where the price has not been stipu- 
lated, the law implies a reasonable one, (quantum va- 
lehat,) to 'be settled, in case of dispute, by merchants/' 0 
If, instead of paying down the price, earnest be paid, 
and the buyer, afterwards break the agreement, 
the earnest is forfeited; and, if, in such case, the 
seller break it, he is liable to repay the earnest two- 
fold. (6)to) Where the matter rests on the original agree- 
ment, and the vendee, upon its being tendered, refuse 
to accept the commodity he has bought, there is, with 
regard to him, an end of the contract ; and the owner 
may dispose of the article as he pleases, the vendee 
being responsible for any loss, resulting from his not 
having completed his pui chase. (0J One of the most 
important considerations in every sale, is the security 

j 

(1) Catyayaua, 1, Dig., 101. 

(2) Nareda, 2, Dig., 319. 

(3) Nareda, 2, Dig., 318, 319. — Yajnyawalcya, Id., 319. 

(4) Nareda, 2, Dig., 329. 

(5) Yajnyawaloy»and Vyasa, 2, Dig., 327. — Id., 1, 206. 

(t>) Nareda, 2, Dig., 327. — Yajnyawalcya, Id., 304. 

[(a) With any damages the purchaser may have sustained . — Alvar Ckctti 
v, Vaidilinga Chetti. — I, Madras High Court Reports, p. 9.] 
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of the vendee, not only as to the right of the vendor to 

sell, but as to the thing sold proving what it was re- 
presented to be, according to the fhir understanding of 
the buyer. And, upon these two joints, as upon so 
rnany others, relating to contracts, there is*a striking 
analogy between the Hindu law and our own. With 
regard to the first, the general principle is, that a sale 
without oivnership in the vendor, being void, there is 
no safety for a purchaser but in market overt. Market 
overt, as opposed to all traffic with suspicious charac- 
ters in secret places, at improper times, or for unfair 
prices, as circumstances indicating fraud, (1) is, in 
strictness, that which is carried on before the King’s 
officers; where, by means of a proper entry, the 
seller may bo known, and got at ; (2) — the establish- 
ment of markets and fairs, with the regulations of 
■weights and measures , as well as the rights of pre- 
emption and embargo, having belonged to the prero- 
gative in India, ever since the days of Menu. (3) But, 
it is said, that market is mentioned as an instance only ; 
and that the requisition of the law is satisfied, by a 
purchase made openly in the presence of respectablo 
persons.' 4 5 * The purchase having been so far unexcep- 
tionableon thepart of the purchaser, it remainsfor him 
still, if questioned, to produce the seller, for which time 
is to be given ; (6) who, being produced, the owner 

(1) Yajnyawalcya, 1, Dig., 489.— Vrihaspati, Id., 611. 

Nareda, Id., 5l2. — 2, Id., 14. 

(2) l; Dig., 489.-2, Id., 146. 

(3) Menu, ch. VIII, 401, 403, 399. 

(4) 1, Dig., 489. 

(5) Catyayana, 1, Dig., 484. 
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recovers his property, and the buyer* receives back his 
price. (1) The seller not being to be found, the cTwner is 
entitled to get back his property, paying the buyer 
one-half what he paid for it ; presuming the purchase 
on his pai$ to hive been fair.< 2) And, if not having 
been made in market overt, the buyer cannot pro* 
duce the seller, her is liable to relinquish the goods 
so bought to the owner, on proof by Idle latter of his pro- 
perty ; (3) — a sale under these circumstances being re- 
garded as void. The equity of the Hindu rule, where 
the loss is divided, consists in the supposition of the 
owner having been in some fault ; since otherwise, it i3 
imagined, he could not so have lost his property ; — an 
inference that ismadoby the law, even where he had 
been robbed of it ; (4) 5 for which supposed fault, he forfeits 
half its value, as the price of getting it back, under.the 
special circumstances ; while the purchaser eventually 
loses half what he gave for it, as a punishment for buy- 
ing from one, ‘whom he cannot afterwards produce. (6) 
Not unlike the regulation, among the ancient Visigoths, 
noticed by Sir William Jones; according to which, 
“ if precious things were deposited, and stolen, time 
“ was given to search for the thief ; and, if lie could 
“ not be found within the time limited, a moiety of the 
“ value was to be paid by the depositary to the owner, 


(1) Menu, ch. VIII, 201, 202.— 1, Dig., 502, 487, et seq’ 
Marichi, 1, Dig., 610. 

(2) The same authorities. 

(3) Chandeswara, 1, Dig., 484. 

(4) 1, Dig., 129, .130. 

(5) Vrihaapati, 1, Dig., 509.— Nareda, Id., 505.— Id., 508. 

Vishnu, Id., 610. 
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“ ut damnum ex medio uterque sustineret,” m Such is 
the difference, by the Hindu law, between a 'public 
and a private sale ; (8) each implying a warranty, in re- 
sgeot to the title of the vender ; as was the case by the 
civil law, and is by our own. 

With respect to the second point, regarding the in- 
tegrity of the article purchased, farming one of the 
eighteen titles of Hindu law, under the head of “ re- 
scission of purchase and sale ; <3) here also, the law ex- 
pects that a thing be, what it is represented to be. (4) 
But, in general, it is the buyer’s own fault, says Jagan- 
natha, if he examine not the commodity ; (5) and it is 
his duty, “ to know what may be the loss on each ar- 
“ tide, and what the gain.”® Therefore, it is not suffi- 
cient, that the price <?f an article have been high, to sub- 
ject the seller, on this account, to have it thrown back 
upon his hands ; it must, for this purpose, have heen ex- 
cessive. m Of marketable things, the prices are, as they 
may have been settled by authority for the market ; (8) 
any combination to defeat which is punishable with 
the highest amercement,® — being a thousand^# nos . <10) 
If the desire to rescind the contract arise from the 
discovery of a blemish, or defect in the article, un- 
known to both parties at the time, it may be returned, 

<1) Essay on the Law of Bailments, p. 113. 

(2) 1, Dig,, 484. 

(3) Menu, ch. VIII, 222.-2, Dig., 307. 

(4) Menu, ch. VIII, 203.— 1, Dig., 514. — 2, Id., 316. 

(5) 2, Dig., 321. 

(6) Nareda, 2, Dig., 313. 

(7) 2, Dig., 312, et seq. 

(8) Menu, ch. VIII, 402.— Yajnyawalcyo, 2 , Dig., 333, et seq. 

(9) Yajnyawalcya, 2, Dig., 332, 333. 

(10) Menu, ch. VIII, 138. 
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within the period limited for the purpose; different pe- 
riods being allowed for examination, or trial, according 
to its nature, as it is more’or less perishable. If frau- 
dulently sold, with * a concealed bleifiish, it may be 
returned at any feime. (1) A nd fines are declared, against 
those wfio falsify, or cheat in weights, or measures ? 
who adulterate dr # ugs or other things, with improper 
mixtures, for the purpose of sale ; >>r who disguise one 
thing for another, counterfeiting “ the skin of a tiger, 
“ by coloring the skin of a cat ; or a ruby, by tinging 
“ a glass bead with another hue for which the pe- 
nalty is eight times the amount of the sale, (2) 3 

4. The remaining- contract, to be adverted to, is that 
of debt, ( Rinadan,) constituting the first of eighteen 
titles, enumerated by Menu ; (:!) reserved for mention 
here the last, as being involved in, and, for the most 
part, the result of, other contracts 'already detailed, 
rather than a substantive and independent one ; re- 
specting which, most that occurs among the only au- 
thorities referred to, such, in this work, has been 
anticipated, either in the preliminary observations upon 
contracts in general, referring, amohg other things, to 
the circumstances, under which particular persons are , 
or are not, capable of contracting debt, (4) with the con- 
siderations that are excluded, as unlawful ; <6) or in the t 
chapter of tl Charges on the Inheritance,” showing, 

(1) 2, Dig., 316. — Id., 30D, et seq., 314, et seq. 

Nareda and Vrihaspati, 2, Dig., 326. 

(2) Yajnyawalcya, 2. Dig., 329, et seq. 

(3) Menu, ch. VJ.JI, 4, 139. 

(4) Ante, p. 268. 

. (5) Ante, p. 266. 
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how far the obligation of payment attaches, upon the 
' death of a debtor, on his representative ; as also the 
order in which it is to be mdde, where there is a defi- 
ciency pi assets ; (1) or, lastly, in discussing the two 
accessory contracts of pledges, (2) and •sureties,® 'with 
the subject of interest.® Among the provisions ap- 
plicable to the subject, is to be noticed the period, 
within which actioi^ must be brought ; being, for the 
recoveryof debt, orother personal matters, ten years .® 00 
Nor is a suit the only mode of enforcing it ; the text of 
Menu, cited in the Mitacshara, authorizing the reco- 
very of a man’s property, “ by the aid of laws, divine 
“ or human ; by stratagem ; by the practice of aehari- 
“ turn ; and even by force by achariturn, being 
meant that remarkable one of sitting dherna at the 
door of the debtor, abstaining from food ; till, by the 
fear of thecreditor. dying at his door, compliance, on the 
part of the debtor, is exacted ; — an alarming species 
of importunity, prohibited in the Bengal Provinces, 
by one of tl\e Bengal Regulations ; the preamble 
to which, drawn up by the late Mr. Duncan, 
while President at Benares, gives an interesting 
description of this extraordinary proceeding ; (7) ex- 
isting in practice probably, rather than warranted 

(1) Ante, p. 158. * 

• (2) Ante, p. 280. 

(3) Ante, p. 291. 

(4) Ante, p. 288. ' 

(5) Vriliaspati, 1, Dig., 185. — Post, Append, to ch. XIT, p. 477. 

(P>) B^bustah of Hindu officers ; Peng. Rep., 1808, p, 175. — Duffs Hist, of 
Mahrattas, vol. ii, p. 4. Note.-— Bishop Heber’s Narrative, vol. i, 
p. 433. 

Menu, ch. VIII, 48, 40, 50, 176.— 1, Dig., p. 337 •—Ante, ch. VI. 

(7) Vrihaspati, 1, Dig., 339, 354.— Asiat. Reg., vol. iv, p. 333. 

[(a) This and similar cases are now governed by the law of Limitations as 
prescribed in Act XIV of 1859.] 
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in 'law ; if it be- true, that in a Hindu Court, such 
a settlement would notbe pleadable to an action by the 
creditor, against the same debtor, for the same cause ; 
on the ground, that the debtor should have resisted 
such «, mode of enforcing payment, making his cre- 
ditor anjenablo for the attempt. y ) In case of a suity 
both arrest and b|dl are competent ; not, however, 
without consideration of the character of the defendant, 
as to trustworthiness/ 2 ) If, upon the trial, the plain- 
tiff bo convicted of having preferred a false claim, or 
the defendant of having set up a false defence, eith'er 
party is liable to be amerced, in twice the amount of 
the sum in dispute, having done it knowingly : 1 2 (3) and, 
unddr any circumstances, the parties are subject to a 
tax, towards defraying the charges of judicature. (4) 
The creditor being of equal or superior class^ with his 
debtor, an arrangement may bg made for working out 
the debt ; (5) 6 7 the work stipulated being consonant to 
the class of the debtor, and hot Excessive ; if it be, he 
will be entitled to his released Should he be inca- 
pable of labour, time must be given him for pay- 
ment / 71 Such is the course, vyhere a defendant has 
no effects to satisfy a judgment ; in which case, a 
Brahmin can only bo' compelled to pay according to 


(1) Ellis in MSS. penes me ; and see Menu, ch. VIII, 168. 

(2) Catyayana, 1, Dig., 346. 

(3) Menu, ch. VIII, 59.— Yajnyawalcya, I, Dig., 367. 
Post, Append, to ch. XII, p. 454. 

(4) Yajnyawalcya, 1, Dig., 372.— Vishnu, Id,, 374. 

(5) Menu, ch. VHI, 177.— Id., IX, 229. 

(6) Catyayana, 1, Dig., 352. 

(7) Nareda, with the Commentary, 1, Dig., 353. 



302 


ON CONTRACTS. 


\ 


[Chap. 12. 


liis income, “ by 'little and little. ’’ (1> .But, in this, a'nd 
every case of exemption in favour of the Brahmin, one 
of the sacerdotal class is intended ; all being born ca- 
pable of that class, but few, comparatively speaking, 
belonging to it ; the rest being seculap Brahmins,, pur- 
suing various worldly pursuits permitted to* them by 
the law. <2) The sacerdotal, learned Brahmin, has in- 
deed various exemptions, extending to capital punish- 
ment ; but their number has probably, in all time, 
rendered their claim an evil of no greater importance, 
than what results in other communities from the toler- 
ance of privileged orders ; and certainly not greater 
than what existed under our own' law, while benefit 
of clergy was in full force. 


The above particulars, treated atsufficientlength,by 
Hindu writers, on the title under consideration,* it 
would be impertinent to dwell upon here ; the King’s 
Charters, and Company’s Regulations, having settled 
the means, by which matters in dispute between 
Hindus are to be pursued, in British Courts of jus- 
tice. For the like reason, the ‘law of pleading, m and 
of evidence, is passed over, though entering (particu- 
larly the latter) into Hindu, as well as European 
treatises, on the subject of contracts. But these parts 
of their law, also, not hav.ing been, by the Royal 


(1) Menu, ch. VIII, 177. 

Yajuyawalcya, and Commentary, 1, Dig.j 351, 385. 

Jagannatho, 1, Dig., 354. 

(2) Ante, pp. 53, 294. — And see Mr. Rickards, on subject of Castes, with 

Heber’s Narrative, vol. ii, p. 327, 8vo, ed., where the Bishop takes 
occasion to express the “ suspicion he has for some time enter. 

tamed, that the distinction of Caste, weighs less on the minds of 
M men” (meaning the Natives) “ than it used to do.” 

(3) Menu, ch. VIII.— Vyasa, 1, Dig., 309.— Narcda, Id., 370. 
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Charters, reserved to the Native, (1> sufficient he it to 
observe, that Hindu pleading was noticed with com- * 
mendation by Sir WilliaA J ones ; (2) and that, with 
some trifling exceptions, the Hindu doctrine pf evi- 
dence is, for the most part, distinguished nearly as 
much a& our own, by the excellent sense that deter- 
mines the competency, and designates the choice of 
witnesses, with the manner of examining, and the cre- 
dit to be given them; as well as by the solemn earnest- 
ness, with which the obligation of truth is urged, and 
inculcated ; insomuch that less cannot be said of this 
part of their law, than that it will be read by every 
English lawyer with a mixture of admiration and de- 
light, as it may be studied by him to advantage/ 1 2 3 * 
Even the pious perjury , which it has been supposed to 
sanction/ 4 * 6 * being resolvable, after all, into no greater 
liberty, than what our juries (not indeed with perfect 
approbation) have long been allowed to take, where 
the life of a prisoner, on trial before them, js at stake, 

credit is to be given to the pregnant brevity of the 

Hindu oath, viz., “What he know to lnfve been trans- 
“ acted in the matter before us, between the parties 
“ reciprocally, declare at large, and with truth as 
also to the noble warning, with which tho subject, as 
detailed by Menu, is ushered in, that, “either theCourt 

(1) See case of Syed Alley v, Syed Kullee Mulla Khan, (1810); Notes 

of cases at Madras, vol. ii, p. 33, ed. 1827, > j 

(2) See preface to 2, Dig., p. xii, 

(3) Menu, ch. VIII, from v. 10 to v. 122. , 

Yajnyawalcya, 1, Dig., 393, et seq. — Post, Append* to ch, XII, 

from p. 478 to p. 487. 

(4) Menu, ch, VIII, v. 103, 10£.— Pref. to same, p.xvifi. 

Seo Hedaya, vol. ii, b, xxi, p, 668 .—Aul* (loll* lib. i, ch. III. 

(6) Menu.ch. VIII, 80, 
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“ must not bo entered by Judges, parties, and wit- 
“ nesseS, or law and truth mhst be openly declared.’’* 1 ) 
Nor, recurring to the code that ha§ beon under consid- 
eration, so far as Britain is concerned in administering 
it, does aught, for the present, appear to remain, but 
•to repeat the hope, that it may adhere to the Policy, 
which dictated to its legislature the diets, preserving to 
the Hindus its essentials ; — a policy, which it em- 
ployed the powerful energies of one great man/ s > ex- 
erted in the service, and for the benefit of his country, 
adxiously to establish and maintain ; as it did those of 
a distinguished ornament to his profession, exercising 
in their behalf, both on, and off the seat of justice, his 
elegant and varied faculties, to illustrate and. pro- 
mote ;* 3 >— a code, which liberal* minds, making allow- 
ance for ancient superstitions, and respecting, with4n- 
dulgenc6, primeval usages, will beunwillingto disdain, 
revered, (as itlias been'remarked tobe,)* 4 ) “as the word 
u of the $Tost Higlj !”— just as we, upon evidence 
deemed by us to be sufficient, believe the Decalogue 
to have been 'so delivered, at an early period, to the 
Jews ; while eminent persons among us have taught, 
(in common with the Hindus,) that letters them- 
selves , so far from being of human invention, were 
an immediate gift from “ the beneficent Creator.”^) 
For the system in question, we see plainly, that 
it is too much a mixture of “ despotism and priest- 
“ craft,”* 6 ) to have had the origin ascribed to it, 

(1) Menu, ck VIII, 13. 

(2) The late Lord Viscount Melville* 

(3) The late Sir William Jones* 

(4) Preface to translation of Menu, p. xix. * c 

(6) Menu, cited in 1, Dig,, 24. 

(6) Preface to translation of Menu, p. xvii • 
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But let us not, with unbecoming self-sufficiency, be too . 

severe upon hunjan error ; unable, as we are, to estimate 
its source, or judge -of its associations. , Rather let us, 
with characteristic generosity, toward a people that 
desefve \yell of hs, (doing, .moreover, by them, as we 
would be done by,) endeavour to preserve to them, in- 
violate, at least kfc most useful portions ; — in which 
hope and confidence, the present e/say was begun, and 
hasbecn finished ; — a work, longcontemplated, and by 
many often desired; condensing, with probable, if not 
with perfect accuracy, within the shortest practicable 
compass, the principal doctrines of the Hindu law, re- 
ferable to subjects of special interest, as of the most 
frequenboccurrence nn the course of which have been 
adjusted, and applied, the ancient authorities, com- 
pared with the opinions cJf the living ; not: without 
attention to the conflicting tenets of different schools ; 
with occasional reference, for the sake of illustration, 
to other codes, and especially to our own ; — the fruit 
finally, of independent Jeisure, earned by near twenty 
years’ assiduous administration of justice, among the 
people whom it concerns. Having accomplished so 
much, toward rescuing parts of their law from the con- 
fusion in which it lies, and the uncertainty that has 
been thought to characterize it, despondence, as to how 
the attempt may be received, ought not perhaps to be 
entertained. At least, a consciousness, as well with 
regard to the design, as to the care employed in its 
execution, cannot fail to afford a reward, consonant to 
such an undertaking, namely, an inward satisfaction, 
that will, no doubt, be vastly enhancod, should it prove 
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of the use intended; — thereby virtually contributing to 
the contentment, and thence to the attachment of our 
Hindu subject^, confessedly 'partial to their own institu- 
tions ; t and thus warranting its author in ascribing to 
his connexion with India, in some sinall degree, the 
noble self-congratulation, to which the Athenian youth 
were, with reference to their country, by their early 
devotions, taught" to aspire — t fjv na rptda ovk rxar™ 

irapaftdxra), rrXei'a) be kol apeicoS 1 ^ 


Note.— The King's Courts, as stated in the texfcj a > and the Queen’s 
too, were required, by their respective charters, to administer the 
Hindu law in all matters of contract and dealing between party and 
party where both parties were Gentoos, but where only one belonged 
to that class, they were to be guided by the law and usages of the 
defendant.^) This same provision lms been extended to the present 
High Courfe so far as regards the exercise of their ordinary civil 
jurisdiction ;( c > but iiftheir extraordinary and appellate jurisdictions 
cases arising out of contract are to be determined, as in the late 
Sudder Udalut, on the piincipfcs of justice, equity, and good con- 
science.^) In the same manner are the Courts in the Mofussil to 
act in cases coming before them for which no specific rule exists/*) 
In practice, the English law, as far as applicable, is adopted by the 
Courts, but not imfrequently is reference to the Hindu law found 
necessary and a decision is given in accordance therewith. There is 
no definite rule As to what matters of contract are to be governed by 
the Hindu law and what not ; but some idea may be obtained of 
this by reference to the cases digested in the Addendum. 

(1) Patriam liberis non relinquam in deteriore, sed potius in 
meliore, statu. Petit. Leq. Attic., p, 12, 231. 

fta) Ante, p. 262] 

[(b) 21 Geo., Ill, ch. LXX, sect, xvii.] 

[(c) Letters Patent, 26th June 1863, para, 18.] 

[(d) Id., paras. 19, 20.] ^ 

[(e) Reg. Ill, of 1802, sect, xvii.] 
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A. 

Account by H. T. ColcbrooJfc , Esq., of the 
Hindu Schools of Law. 

(Referred to Ante, Pivlace, p. x, ) 

The laws of the Hindus, civil and religious, arc by 
them believed tp bo alike founded on revelation, a por- 
tion’of which has been preserved in tho very words 
revealed, and constitutes the Vedas, esteemed by them 
as sacred writ. Another portion has been preserved 
by inspired writers, who hadretfelatioupresentto their 
memory, and who have recorded holy precepts, for 
which a divine sanction is to be presumed. This is 
termed Smnfc’, recollection, (remembered law,) in con- 
tradistinction to Sruti, audition, (revealed law.) 

The Vedasconcern chiefly religion, and contain few 
passages directly applicable to jurisprudence. The 
law, civil and criminal, is to be found in the Smriti, 
otherwise termed Dharma Sastra, inculcating duty , 
or means of moral merit. So much of this, as relates 
to religious observances, may be classed, together 
with ancient and modern rituals, (being the designa- 
tion of Calpa or Baddhati ,) as a separate branch ; and 
forensic law is more particularly understood when 
the Dharma Sastra is treated of. 
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That law is to be sought primarily m the institutes, 
or collections (sanhitasj attributed to holy sages: 
the true authors, whoever these wfere, having affixed 
to their compositions the names of sacjred personages : 
Such as Menu, Yaj ny awalcy a, Vishnu, Parasara, Gau- 
tama, &c. They are implicitly received by Hindus, 
as authentic works of those personages. Their num- 
ber is great : the sages reputed to be the authors 
being numerous ; (according to one list, eighteen ; 
according to another, twice as many ; according to a 
third, many more ;) and several works being ascribed 
to the same author : his greater or • less institutes, 
( Vrihcit , or CaghuJ or a later work of the” author, 
when old, f'VriddhU. ) 

' f • 

f 

The written law, whether it bo sruti or smriti, di- 
rect revelation, or tradition, is subject to the same 

»» f, * 

rules of interpretation. Those rules are collected in 
the M'mdnsif, which is a disquisition on proof and 
authority of prCcepts. It is considered as a branch of 
philosophy ; and is properly the logic of the law. 

In the eastern part of India, viz., Bengal and Bahar, 
where the Vedas are less read, and the Mimdnsd less 
studied than in the south, the dialectic philosophy, or 
Nyaya, is more consulted, and is there relied on for 
rules of reasoning and interpretation upon questions 
of law, as well as upon metaphysical topics. 

Hence have arisen two principal sects or schools, 
which construing thesame text variously, deduce upon 
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* t » 
some important points of law different inferences 

from the same maxims of law. They are sub -'divided, * 

by farther diversity of doctrine, into several more 

schools or sects of jurisprudence, Vhich, having 

adopted for their chief guide a fayorite author, 

have gjven currency to his doctrine in particular- 

countries, or among distinct Hindu nations : for the 

whole Hindu people comprise divers tongues ; and 

the manners and opinions, prevalent among them, 

differ not less than their language. 

The school of Benares, the prevailing one in mid- 
dle India, is chiefly governed by the authority of 
t\\G- Mitacshara of Viji/nancswara, a commentary on 
the institutes of Yajnyawalcya. It is implicitly fol- 
lowed in the city and Province 6f Benares ; so much 
so, that the ordinary phraseology of references for 
law opinions of Pundits, from the Native Judges of 
Courts established there, previous to tho institution 
of Adawluts superintended by English J udges and 
Magistrates, required the Pundit, to whom the refer- 
ence was addressed, “ to consult the Mitacshara,’ > 
and report the exposition of thb law there found, 
applicable to the case propounded. 

A host of writers might be named, belonging to 
this school, who expound, illustrate, and defend the 
Mitacshara's interpretation of the law. It 'may be 
sufficient to indicate in this place, the Viraryitrodaya 
of Mitra Misra, and the Vivada tandava, and other 
works of Camalacara. They do not, so far as is at 
present recollected, dissent upon any martial ques- 
tion from their great piaster. 
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The Mitacshard retains much authority likewise in 
thesouth and in the west of India. But to that are add- 
ed, in the peninsula, the Smriii Chandrica and other 
works bearing a similar title, (as Dattaca Chandrica, 
&c.,) compiled by Devana Bhatta, together with tho 
works of Madhava Acharya, and especially the Com- 
mentary on Parasara , and likewise the writings of 
Nunda Pandita , including his Vaijayanti , and Daita - 
ca Mimdnsd ; and also some writers of less note. 

In the west of India, and particularly among the 
Mahrattas, the greatest authority, after the Mitac * 
shara. is Nilacant'ha, author of the Vyavahar t a May- 
uc'ha and of other treatises bearing a similar title. 

* 

r 

* * 

In the 'east of India, the Mitacshcira, though not 
absolutely discarded, is of less authority, having 
given place to others, ‘which are there preferably fol- 
lowed. In North Bahdr, or Mithila , the writings of 
numerous authors, natives of that province, prevail ; 
and their doctrine, sanctioned by the authority of the 
paramount Raja of the country, is known as that of 
the Mithila school. The most conspicuous works are 
the Vivada Retnacara , and other compilations under 
the superintendence of Chandeswara ; the Vivada 
Chintamani , with other treatises by Vachespati Misra; 
and the Vivada Chandra , with a few more. 

To these are added, in Bengal, the warks of Jimuta 
Fafomaand .those of Raghumndyna, andseveral others, 
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constituting a distinct school of law, which deviates 
on many questions from that of Mithila , and still 
more from those *of Benares, and the Dekkin, or 
southern peninsula. 


W 

Note by Mr. Colebroolce. 

An anonymous author, in a publication entitled, 
“ Observations upon the Law and Constitution of 
“ India,” M has adverted to my use of the term school 
in the sense in which it is here employed ; and has 
observed, that I talk “ of the Bengal school, and the 
‘•' Benares school holding different laws, as if. the 

M 

u question were of taste, or of. the fine arts.” 

I am yet to learn why schools arc to be 'restricted 
to matters of taste and the fine arts ; or .why jurispru- 
dence is not to be taught and studied in schools. Nor 
am I aware that any more appropriate term can be 
chosen, when speaking of diversity *of doctrine, 
deduced by a varied train, of reasoning and interpre- 
tation, from the same premises. 

I may remark, as I pass, that the anonymous 
author has misquoted me. Iam not “ found ’talking 
11 of schools holding different laws,” but different 
doctrines, and different opinions. 

(i) P. 230, 
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When the author, in the same paragraph, affirmed 
that (( uniformity in the law of succession is gener- 
11 ally found in„the same state, he had forgotten that 
the law is not the same in North and South Britain ; 
and perhaps he had never heard of gavel-kind and 
borough English, nor of customs of the city of London, 
and of the county of York ; much* 4 ess can he have 
been apprized, that' 1 ' but a few years ago, almost every 
province of France, every Pays Coutumier in that king- 
dom, had peculiar laws in relation to succession. 

When he censured the Hindus for want of unifor- 
mity in their laws, he overlooked, among his favorite 
Mahomedans, the discordance of sects, and discre- 
pancy of doctrine. 

Can he be ignorant, tot), that the Hindu name 
comprises various nations, differing in language and 
in manners, as much as the various nations of Chris- 
tian Europe ? It is no more to be wondered, that 
law should be*different in Bengal and Benares, than 
that it is so in Germany and Spain. 


H. T. C. 
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B. 

* BY h: t. colebrooke; esq. 

• • 

Extracted from % Mr. Tucker's Financial Statement, 
1824 , (p. 238 ') 8 

(Referred to Ante, Preface, p. xiii.) 

As very incorrect notions appear to have been en- 
tertained concerning the nature of tlio “ PaneJuajeti,” 
prevailing from ancient times in India, it is expedient 
to consult the writings of the Hindus themselves, who, 
in treating of the administration of justice, have occa- 
sion to advert to the subject. The following, is a 
brief summary from very ample disquisitions, con- 
tained in Treatises of Hindu Law. 

An assembly for the administration of justice is of 
various sorts : either , stationary, being held in the 
town or village ; or moveable, being ’held in field or 
forest ; or it is a tribunal, superintended by the Chief 
Judge appointed by the Sovereign, and intrusted with 
the Royal Seal, to empower him to summon parties ; 
or, it is a Court held before the Sovereign in person.* 
The two first of these, are constituted at the Request 
of parties, who solicit cognizance and determination 
of their differences ; they are not established by 
operation of law, or by the act of the King, but 
by voluntary co’risent. The two last are Courts of 

J udicature, established t by the Sovereign’s authority : 

40 
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such a Court is resorted to for relief, as occasions 
occur ; and not as the first ' mentioned, constituted 
merely for the particular purpose. „ 

To accommodate or determine a dispute between 
contending parties ; the heads of the family, or the 
chiefs of the Society, or the inhabitants of the town 
or village, select a referee approved by both parties. 

Among persons who roam the forest, an assembly 
for terminating litigation, is to be held in the wil- 
derness ; among those who belong to an army, in the 
camp ; and among merchants and artizans, in their 
societies. 

Places of resort for redress, are, 1st. The Court of 
the Sovereign, who is assisted by learned Brahmins, 
as Assessors. It is ambulatory, being held were the 
King abides or sojourns. 

2nd. The tribunal of the Chief Judge (“ Prad- 
vivaca,” or, “ Dharmadhyacslid') appointed by the 
Sovereign, and sitting with three or more assessors. 

This is a stationary Court, being held at an appointed 
place. 

3rd. Inferior Judges, appointed by the Sovereign’s 
authority, for local jurisdictions. From their deci- 
sions, an appeal lies to tho Court of the Chief Judge, 
and thence to the Raja, or King, in person. 

The gradations in arbitration, are also three. 
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1st. — Assemblies of townsmen, or meetings of per- 
sons belonging to various tribes, and following differ- 
ent professions, but inhabiting the s'ame place. 

fnd.-r-Companies of traders or artlzans : conveju. 
tions of persons belonging to different tribes, but sub- 
sisting by the practice of the same profession. 

3rd. — Meetings of kinsmen, or assemblages of re- 
lations, connected by consanguinity. 

The technical terms in the Hindu, for these three 
gradations of assemblies, are, 1st, Puga ; 2nd, Sr ini ; 
3rd, Cula. 

.Their decisions or awards are subject to revision : 
an unsatisfactory determination of the “ Cula,” or 
family, is revised by the “ Srini ” or company, as less 
liable to suspicion of partiality, than thS kindred ; 
and an unsatisfactory decision of fellcvw-artizans, is 
revised by the “ Puga,” or assembly of co-habitants, 
who are still less to be suspected of partiality. From 
the award of the “ Pupa,” or assembly, an- appeal lies, 
according to institutes of Hindu law, to the tribunal 
of the 11 Prddvivdca,” or Judge; and, finally, to the. 
Court of the Raja, or Sovereign Prince. 

% 

The “Papa,” “ Srini," and “ Cula” are different 

degrees of “ Panchayeti which, as is apparent, is 

not in the nature either of a jury, or of a rustic 
• * 

tribunal ; but merely a system of arbitration, subor- 
dinate to regularly constituted tribunals, or Courts 

of Justin. 
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It was not the design of the Bengal regulations to 
abrogate the “ Panchdyeti” or to discourage arbi- 
tration. 

ft 

* ' 

... The judicial regulations of 1772, provided that, 

“ in all cases of disputed accounts, &c., it shall be re- 
commended to the parties, to submit the decision of 
their cause to arbitration ; the award of which shall 
become a decree of the Court. Every encourage- 
ment is to be afforded to persons of character and 
credit, to become arbitrators ; but no coercive means 
to be employed for that purpose.” 

This provision, in nearly the same words, of which 
the ;abovp is an extract, occurs in the regulations 
passed in 1780. * 

It is repeated in the regulations of 1781, with this 
addition, that “ tho Judge do recommend, and as far 
as he can, without compulsion, prevail upon the 
parties to submit to the arbitration of one person to 
be mutually agreed upon by the parties ; and, with 
this farther provision, that no award of any arbitrator 
or arbitrators, be set aside, except on full proof, made 
by oath, of two credible witnesses, that the arbitra- 
tors had been guilty of gross corruption, or partiality, 
in the cause in which they had made their award.” 

Here we find the first deviation from the spirit of 
Hindu arbitration: the regulationsof 1781 were drawn 
up by Sir E. Impey, and that deviation, which was 
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intended to render arbitration more effectual, has, in 
its consequendes, overset the system. Every dissatis- 
fied party, unable to impeach the aVard of an arbi- 
trator without, proving partiality or. corruption, set 
about calumniating the arbitrator ; apd imputed cor^ 
ruption to him simply, that he might obtain a revision 
of the award, which, in the Hindu system, he might 
have obtained in regular course of appeal, without 
any such imputation. As the practice grew, all, re- » 
spectable persons declined references, lest they should 
be calumniated tjy the discontented litigant: and 
“ Panchdyeti , l has fallen into disuse. 



318 


c.* 

ExirZict from Bombay Reports , vol. i, p. 2, note ; 

... * * 
and vol., ii, pp. 391 , 392. 

« 

(Referred to ante, p. lvii.) # 

* 

Parsees : — followers of Zooratusht, or Zoroaster, de- 
scendants of the ancient Magi of Persia, who emi- 
grated from their own country to India, upwards of 
1,000 years ago, when it was overrun by the followers 
of Mohammed ; — having had before them the alter- 
native of dying by the sword, or of submitting to the 
religion of the conquerors, by" whom their ancient 
books were destroyed'; so that everything concerning 
their' law, -rests now in tradition, and compilations of 
their learned men, since their arrival in India. On 
their landing, they entered into a compact with the 
Hindu ruler, of the town of Sunjurn, where thoy first 
settled ; by which they bound themselves to an ob- 
servance of the customs of the Hindus, to the extent 
that, even in matters connected with the Hindu re- 
ligion, as adoption, marriage, &c. ; the ceremonies of 
the two people are the same ; any material difference 
between them regarding matters of faith and religi- 
ous worship only, not law. 
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ADD.ENDUM 

(To Fourth, Edition) * 

Containing a digest of reported Cases on toints 

RELATING TO 'HINDU IiA^. 


ADOPTION.’ 

(1 .) lligld of Adoption as regards Giver and Receiver. 

1. A widow may adopt a son with the consent of her 
husband or her relatives. — Ranee Sevagav ly Nachair v. Stree- 
mathoo Heraniah Gurhah. — Case No. 18 of 1841. — 1 Dec. 
of M. S. U., 101. — Scott, Greenway and Stratton. 

• 2. The consent of the husband may be given by a 
writing* mentioning the name of the child to be adopted and 
of its parents, or leaving the child to be afterwards fixed 

ujion. — Id. • t , 

• 

3. A widow may legally adopt a scfn withoutthe consent 
of her husband, if she have obtained permission of the caste 
and the sanction of the ruling povipr. — Sree Bvijbhookunjee 
Muharaj v. /free Gokoolooisasjee Muharaj. — 5th November 
1817. — 1, Borr., 181. — Sir E. Nepean, Niglytingall and Bell. 

4. And having obtained such permission, she must adopt 
the nearest of kin to her late husband ; but if there should 
bo two persons equally near, she may adopt either. — Id. 

5. A widow is competent to adopt, even without the 
injunction of her husband, the son of her husband’s brother, 
and he therefore succeeds to\he property of her late husband. 
But she cannot adopt any other but her husband’s brother's 
son during his existence ; nor, as it appears, can she adopt 
any other but such son without the consent of her husband. — 
Hulbut Rao Manleur v. Govind Rao Bui/want Rao ManJcur. 
— 1st Sept. 1823. — 2, Borr., 75. — Barnard. 

6. A female, under the law of Alya Santan, cannot 
adopt if she have* male issue living. — Cotay Hegady v. Man- 

•joo Kumpty and others. — 10th August 1859. — M. S. U. Decs., 
1859, p. 138. — Hooper, Strange and Phillips. 


41 
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[ADOPTION.] 


7. The second adoption of a son, the first adopted son 
Being alive and retaining the character of a son, is an illegal 
and void act/' 1 )— Rangama v. Atchama and others. — 29lh 
February 1848.— 4, Ind. App., 1. 

8. ,A second adoption being invalid by cause of the 
existence of the son first adopted, no change of circumstance, 
such as the demise of the son first adopted, could render the 
said invalid adoption a valid one. — Basoo Camumah Basoo 
Chinna Vencatasa. — 13th February 186,6. — M. S. TJ. Dec., 
1856, p. 20. — Hooper, forehead and Strange. 

9. A Hindu cannot adopt a son, he having already an 
adopted son and a son born. — Yachereddi Chinna Bassapa 
and others v. Yachereddi Gondappa. — 4th December 1835. — 
3, P. C. Cases, Case 5. 

10. Adoption made during the pregnancy of the wife 
of the adopter is void, it being of the essence of the power to 
adopt, that the party adopting should be hopeless of having 
issue. — Narayana lieddi and another v. Vedacluila. — 8 th Aug. 
1862. — 11. S. U. Dec., 1860, p. 97. — Strange and Beauchamp. 

11. One brother cannot give another in adoption, for 
brothers stand on an equality and one has no right over 
another tlnls to dispose of him. — Muttusawmy Baidu v. 
Lucthmcedavun ima and ethers. — 30 th August 1852. — Id., 
1852, p. 96. — Inglis. 

12. A Hindu having properly adopted a son, cannot 
disinherit him, even for bad behaviour, nor can he adopt 
another son. — Daee v. Motee Nuthoo. — 6th October 1813. — 
1, Borr., 75. — Nepean, Brown and Elphinston. 

13. But should a man take another for the purpose of 
adoption and change his mind before the full performance of 
the ceremony for adoption, he is at liberty to put him aside 
and to adopt any other whom he may choose. — Id. 

1 4. The legality of an adoption cannot be challenged by 
one who has consented to it. — Pillari Chetti Sarnudrala 
Naidu v. Rama Lakshmama. — 4th Aug. 1860. — M. S. U. 
Dec., 1860, p. 91. — Strange and Beauchamp. 

15. The Statute of Limitation applies to suits raised 
to challenge an adoption. — Chocummal v. Surathy Amay 
and another. — 22nd April 1854. — Id., 1854, p, 31. — Morehead 
and Strange. 

fa) All the authorities relating to this point are quoted and con- 
trasted in the report of this^case by Moore*— $ or. Dig, 
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Although a wife may not have obtained her hus- 
band’s consent during his life to give their child imadoption* 
she can, after he! husband’s death and with the concurrence 
of father, brothers, give her younger $on in adoption. — 
Arnachellum v. Iyasawmy Pillai — Case No. 5 of y$17.— 1, 
Dec.#of M. S. XJ., 154. — Scott, Greenway and Ogilvie. 

17. "If a man and his wife have agreed in writing to . 
adopt a child and one of them die, the suivivor must fulfil 
the engagement : the agreement is not rendered void by the 
death of ono of the parties. — Ranee Sevagamy Nachiar v. 
Streemathoo Ileraniah Ourbah. — Case No. 18 of 1814. — Id,, 
101. — Scott, Greenway and Stratton. 

18. If the husband, at the time of his death, refer to 
an agreement entered into with his wife to adopt a child, 
the wife is authorized thereby to adopt the child mentioned 
in such agreement. — Jd. 

10. Whether the name of a child and of its parents be 
mentioned in an agreement of adoption in ordor to identify 
it, or, to know whose child is referred to, tho name of the 
mother or the tribe from which he «is descended bo named, 
tlfc agreement is binding in Jaw. — Id. 

o 0 • • 

20. If a Hindu, by will, express .a wish tb bo repre- 
sented by an unborn son of a particular person, who has but 
one at tho time, and who has no other living at the death of 
the testator, his widow is not bound to wait indefinitely tho 
birth of a second for the purpose of adoption under her hus- 
band’s will ; but may, without waiting, adopt any compe- 
tent person she thinks proper. — Veevapermall Pillai v. 
Narrain Pillai and others. — 5th August 1801. — 1, Str., 91. 

(2.) Person to be adopted. # 

‘(a) General. 

21. The adoption of a married man, though of the 
Sudra caste, is illegal and void. — Chetti Gohim Prusunntx, 
Vencatackella Reddiar v, Chetti Colum Mudu Vencatachella 
Reddiar. — Case No. 7 of 1823.— 1, Dec. of M. S. U., 400.— 
Cochrane and Go wan. 

22. An orphan cannot be given in adoption. — Muthu - 
sawmy Naidu v. Lutchmeedavmnma and others . — 30th 
August 1852. — M..S. U. Dec., 1852, p. 96.— Inglis, 

4 23. As a general rule, the adoption of an eldest or only 

son is an act alien to the principles of Hindu law, Shell 
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$ 9 
adoption however when made by a paternal uncle, but by 
hone other, is sustainable. (*) — Permal Naicker and another 
v. Potteeammaul and others.— 29th. Nov. 1851. — M. S. U. 
Dec., 1851, p. 254 t — Hooper and Strange. 

24. r The adoption of an only son is, when made, valid 

according to Hindu law.— Ghinna Gaundan v. Kumara 
Gaundan. — lOtt Nov. 1862. — 1, M. H. C. Rep., 54,— Scot- 
land and Frere. i " * 

25. The adoption of an eldest or oijly son is improper 
but not invalid. If a man have two wives, and by the first 
one son, and by the second several, the elder of those by 
the younger wife may be given and received in adoption. — 
Veerapcrmall Filial v. Narrain Pillai. — 5th August 1801. 

• — 1> Str., 91. 

26. The Dwyamushyayana form of adoption is not re- 
cognized in the present age.W — Annamala Auchy v. Mun- 
galum and others. — 23rd March 1859.— M. S. U. Dec., 1859, 
p. 81. — Hooper, Strange and Phillips. 

( b ) Relation. 

27. The adoption pf a party by his natural brother is 
invalid. — Muthusawmy Naiduy. Lutehmeedavumma. — 30Lh 
August 18.J2. — Id., 1852, p. 96.— Inglis. 

29. It is not lawful, .and consequently not incumbent 
on a man, to adopt the only son of his brother iD preference 
to the youngest son of hjs paternal uncle ; but if such adop- 
tion take place it is valid. — Arnachellum Pillai v. Iya~ 
sammy Pillai.-^ Case No. 5 of 1817. — 1, Dec. of M. S. U., 
154. — Scott, Greenway and Ogilvie.' 

30. Where no legal bar exists to tho marriage between 
tho adopter and his adopted son’s mother in her maiden 
state, the adoption of a brother-in-law is not opposed to tho 
principles of Hindu law. — Kristniengar and others v. Vena- 
mamalai Iyengar. — 24tli Dec. ,1856. — M. S. U. Dec., 1856, 
p. 213. — Anderson, Goodwyn and Harris. 

31. The adoption of a wife’s brother is valid. — Runga- 
naigwm and mother v. Namasevoya Pillai and others. — 
29th April 1857. — Id., 1857, p. 94.- — Hooper, Morehcad 
and Goodwyn. 

(a) This is an important decision} tho question having been gono 
into by the late Suddcr Udawlut for tho express purpose of authorita- 
tively deciding it. In a more recent case, pi. 24, the Madras High Court 
also fully entered into the question, and held that the adoption of an 
only son is valid. 1 

1 (b) See pi. 23, 24 and 25. 
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. (o) Age. 

32. The agp at which a child may be adopted] is not tho 
same in every caste. A clfild may bo adopted from the 
twelfth day after his birth to the day of the^J panayana or his 
investiture with tho'sacred throad worn across the bfldy. The 
timtffor performiitgthis ceremonyisfor Brahmins within theiv 
eighth ye5r of age ; for Chastriyas within their eleventh ; and - 
for Vaidyas within their tenth. U panayarih does not attach 
to Sudras ; and, therefore, the limit for them is tho period of 
marriage or the sixteenth year of their age. — Ranee Sevagamy 
Nachiar v. Streemathoo Hemniah Gurbah. — Case No. 18 of 
1814. — 1, Dec. of M. S. U., 101.'— Scott, Greenway and 
Stratton. 

33. Tho rule which requires U panayana to be performed 
among Brahmins within tho age of eight years, is merely di- 
rectory, and the ceremony will not be vitiated though per- 
formed at a later'period. — £ itreenevassien v. Sashyummal . — 
16th July 1859. — M. S. U. Decs., 1859, p. 11S. — Hooper, 
Strange and Phillips. 

• 

34. The adoption of a Brahmin is valid if njado before 
tho Upanayana has been performed, though the boy may 
have passed the age at which that ceremony ought, according 
to strict rule, to be accomplished. — Id. 

35. A similar point is decided iuM Kerutuareen v. Mt. 
Bhobinersee. — 6th September 1806. — 1, S. D. A. Rep., 101. — 
H. Colebrooke and Fombelle. 


(«) A passago cited as an authority of law by tho Hindu writers whoso 
works aro curront in Bengal, expresses that after the fifth year a child should 
not bo adopted hy any of tho forms of adoption, but ihatfn person desirous of 
making an adoption should take a child of an age not exceeding five years. 
On this passage a question arose whether limitation of age was to be under- 
stood as positivo and constituting ah indispensable roquisito to the validity 
of the adoption, or whether it admitted of any latitudo of construe! ion. I p, 
other provinces and even in Bengal, if adoption bo of a near l elation ou tho 
patornul sido, no difficulty would occur, as the adoption of a brother’s son or 
other nearest male relative of the husband would oo unquestionably valid at 
an ago much oxcoeding that specified. But in Bengal, where tho adoption 
of strangers to tho family is practised, tho settled doctrine is, that tho boy’s 
age must be such, that his initiation, the principal ceremony oft which is ton- 
suro, may be yet performed in tho adopted's family. Admitting, then, tho 
authenticity of the passage and its interpretation (both of which are howovor 
contested) tho best authorities in Bengal acknowledge tho restriction as thus 
explained and not as gonfinod to the particular ago of flvo years. Accordingly 
in the case under consideration, tho boy not having been previously initiated 
his natural father’s family, was held by the Court to Jmvo boon legally 
adopted.— Colob. and soe Macu, Cons, lid. Law, HI, 192, et soq.—Jf wky's 
fiiqcst (old scr.), page, 22, note 9. § 
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(3.) Form and Mode. ' 

* 

36. Publicity, if not absolutely essential to the validity 

of an adoption, is always sought on such occasions. — Rajah 
Vassereddi Ranianadha Baulu v. R. V. Jugganadha 
BaUlu.—^th. March 1832. — 1, Dec. of M. S. U., 520. — J3ird 
and Huddleston; * , 

37. Neither the assent of the wife of tho adopter, nor 
the invitationand convention of near kinsmen, nor representa- 
tion to tho rajah is indispensable to the validity of the adop- 
tion. But the affiliation, as established by tho sacrifice, is 
absol utely essential. — A lank M anjari v. Fakir Chan d Sarkar. 
—11th September 1834. — 5, S. D. A. Rep., 356. — Robertson. 

• 38. The presence of the natural and adoptive mother is 
not necessary to give validity to an adoption by Sudras, nor 
burnt offerings, nor drinking of saffron water by other than 
the adoptingfather. — Alvar Ammaul v. 'RamasawmyNaiken . 
— 6th September 1841. — 2, Dec. of M. S. LT.', 67. — Campbell. 

39. In the case of dancing girls, recognition aft daugh- 
ter suffices toconstituto adoption with out any formal act there- 
of. — Vencatachellum v. Venkatasaivmy. — 23rd April 1856. 
— M.’S. U.,'Dec.,1856, p. 65. — Hooper, Anderson and Strange. 

(4.) Effect. 

40. An adopted s<m forfeits all right of .inheritance in 
his natural family. — Appaniengar v. Alemalu Ammaul. — 
6th January 1S58. — M. S. U. Dep., 1858, p. 5. — Hooper, 
Baynes and Goodwyn. 

41. Adoption does not remove the bar of consanguinity 
operating against the inter-marriage within the prohibited 
degrees. — Multi a Mudali v. Upon Vencata Charry. — 11th 
August 1858. — Id., p. 117. — Hooper/ Strange and Baynes. 

42. Tho share of an adopted son is one-fourth of the 
share of a son born to the adoptive father after the adoption. 
Ayyavu Muppowar v. Niladatchi Ammaul and others. — 1st 
November 1862. — 1, M. H. C. Reps., p. 45. — Strange and 
Frcre. 

See Inheritance. 




ALIENATION. . 

• * 

Of Ancestral Property. — Sec Property. 

Of Property by a Hindu Widow,— S ee Widow. 
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ALLOWANCE.— See Maintenance. 

ASSETS. — See Debtor and Creditor. ’ 

i 

’ BAILMENT. 

4. The restoration of property deposited by one of three 
brothers With the knowledge of the other two, to any one of 
the brothers is legal, such deposit having been made for the 
general interest ot' family and not by each brother on his 
separate account. — T. Rangiah and another v. Chenchumma 
and others. — 15th Juno 1826. — 1, Dee. of M. S. U., 482. — 
Grant, Cochrane and Oliver. 

BOND. 

1. A bond written in two different hands and not at- 
tested by witnesses and the writer, is invalid. — Vencuta 
Narnapah Chdti and another v. Vancata Rama lyen arid 
others. — Case No.,11 of 1818. — 1, Dee. of M. S. U., 76. — Scott 
and Green wav. 

* V 9 

2. It is equally a law with the Hindus as with other 
nations, that the formalities attending every contract should 
be observed throughout, and where a written bom} is entered 
into, written receipts should bo taken or .endorsements regis- 
tered on the bond. — M. R. S. PUssaputly Narrainnah v. 
Passaputty Ghinniah. — Case No, 7 of 1821. — Id., 289. — 
Harris and Gowan. 

Hi* 

3. Payments on a bond can only be proved by written 
evidence of discharge. — T'utchumanan Chetti v. Chitamhara. 
— 26th November 1859. — M. S. XJ. Dee., 1859, p. 253. — 
Strange, Phillips, and Frere. 

4. The terms of a bond cannot be qualified by oral’evi- 
dence. — B. IAngappah CJietti v. Parvatammaul. — 17th Octo- 
ber 1860. — Id., 1860, p. 211. — Strange and Phillips. 

5. Nor can it be varied by such evidence. — Patta Tri- 
patiRagadav. UppalapatiJogi JaganadaRauzand another* 
— 25th October 1S60. — Id., 225. — Strange and Frere. 

6. A, a mi nor, excepted a joint bond with his brothers- 
in-law B and C. A and B lived jointly for several years 
after the document was written, and then separated. At the 
time of separation, A was of age, but made no objection to the 
bond. B afterwards died, and C sued A for the principal and 
interest due on the bond. Held that A was exempt from all 
liability and decreed that the amount sued for, together with 
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the costs, should be recovered from the sale of any estate 
belonging to B that might bo forthcoming. — Y. Ramasawrny 
v. 0. Lulcshmanna. — 2nd July 1849. — M.‘ S. U. Dec., 1849, 
p. G. — Thompson and Morehead. 

. BEQUEST.— See Wills. 

CONTRACT. 

1. Possession of the subject of du agreement is not 
necessary, by the Hindu law as current in Mithila, to give 
validity to such agreement. — Sreenarain Rai and another 
v. Bya Iha. — 27th July 1812. — 2, S. D. A. Rep., 23. — Har- 
rington and Stuart. 

2. A contract was entered into between two persons 
for the sale and purchase of a house. The purchaser paid the 
Bayarich or earnest money, and the balance was to be made 
good on the execution and registry of a final deed of sale 
within one month from the date of the contract. In the mean- 
time part of the house fell down and the purchaser refused 
to complete the purchase. It was held, according to the Vya- 
vashpt of the law officers, that the contract might bo annulled 
if it so pldased the purchaser, as the buyer’s ownership had 
not commenced, the term not having expired and the price 
not having been paid, so that the seller’s right to the property 
remained untouched : tUe earnest however was declared to bo 
forfeited. — Nursing Bhana v. Senkurdos Mukundos and 
another. — 28th “ March 1815. — 1, Borr., 403. — Prendorgast, 
Keate, and Sutherland. 

3. In the case <Jf a manufacturer breaking his contract 
for the supply of a certain article, and the merchant ac- 
ceding to it by' a partial receipt of tl\e article, the Court held 
(under an award of the trade, contrary to the opinion of the 
law officers under the Hindu lafr of contracts) that the manu- 
facturer was liable for damages incurred through his breach 
of contract by the merchant. — Brijbhookundaa Veerchund 
v. Kuha'ndos Behchundos. — 9th January 1823. — 2, Id., 234. 

4. When a mothor hires out her daughter in concubin- 
age, the Civil Courts will not entertain an action for reco- 
very of the wages of hor prostitution, notwithstanding the 
provision of the Hindu law to the contrary. — Sutaoo Kusbin 
v. Hurreeram Bur Ramchunder. — 13th February 1835.— 
Bellasis 1. — Anderson, Henderson and Grecnhill. • 
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5* A purchaser may recover in an action for breach of 
contract to deliver goods not only double the earnest monej T , 
but also damages for non-dellvory. — Ahvar Chetti and others 
v. V. Vaidelinga Chetti. — I2tli, 15th, 16tlnand 17th Septem- 
ber 1862. — 1, M. H. C. Rep., 9. — Scotland and Bittleston* 

• • 

. ’ DEBTOR AND CREDITOR. 

1. The writtpti evidence of debt can only be met by 
written evidence of discharge. — Govindu Goundan v. D. 
Srenevassa Row. — 14th January 1861* — M. S. U. Dec., 1861, 
p. 6. — Strange and Phillips. 

2. The same opinion is held in Gopala CharlvbV. Gq,n- 
tappa. — 19th January 1861. — Id., p. 16. — Strange and Frere. 

3. A son is liable only to the extent of the property 
inherited by him from his father. — Sami Chetti v. Chen - 
droya Chetti. — 10th March 1851, — Id., 1851, p. 13. — 
Thompson and Morehead, 

• 4. Such liability is not removed by the subsequent 
loss or destruction of such property. — K . Lakshntypa ti* Sas - 
tmdu v. P. Bnchiveddi and another. — 18th July 1860. — Id., 
I860, p. 78. — Strange and Beauchamp. 

5. The s<5ns of a man who had* mortgaged *his pension 
for the discharge of a debt contracted by his mother are not, 
upon their fathers demii^o and upon the pension being con- 
tinued to them, bound to satisfy their fathers obligation. — 
Shureef Ahmed v. Kakeer Sail) and Pantoo Saib. — Case No. 

4 of 1821. — 1, Dec. of M. S. U., 280. — Harris and Graeme. 

• 

6. A, the husband of B and the father of C, executes 
a bond : B and C are living j^way from A with B’s parents 
and arc sued for liquidation of the bond. No deed of sepa-. 
ration or division of property has taken place. Held that 
the wife and son are not liable to pay the debt contracted 
by A during his lifetime. — Chennapah and another v. P. 
Chellainah. — 31st March 1851. — M. S. U. Dec., 1851, p. 32. — 
Thompson and Morehead. 

7. A member of one branch of a divided family is not 
responsible for debts contracted by the members of another 
branch. — N. Kadambalitaya v. Royappah Nayaka. — 25$h 
April 1860. — Id., 1860, p.,51. — Hooper and Beauchamp. 

42 
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8. The share of an individual of a joint family is, liable 
for demands against him. — Valdyuda Pillai v. Chedumbara 
Filial. — 5th December 1855. — »M. S. U. Dec., 1855, pp. 231;, 
236. — Hooper, Mei*ehead and Strange. * 

• 9. W A son was declared to be liable for certain debts or 
engagements of -his father, among which was that of giving 
money or agreeing to give money, in consideration of re- 
ceiving a girl from her family to be married to his son which 
came under the denomination of Skulk* and was forbidden 
by the law. — Keshow* Rao Dirvakur v. Naro Junardhun 
Patunkar. — 16th March 1822. — 2, Borr., 194;. — Romer, Suth- 
erland and Ironside. 

. 10. Although it is incumbent upon every Hindu to 
pay, when he may be able, the debts of his father with in- 
terest and those of his grandfather without, even should he 
not have inherited any assets from them, yet at the same 
time, it is incumbent upon the creditors, to leave him at 
liberty until ho shall have acquired a sufficient sura for the 
payment thereof. — Hurree Kussun'v. Runchor. — 26th Octo- 
ber 1811. — Sel. Rep., 10. — Crow, Day and Romer. 

J.1. A creditor is bound by the Hindu law first to es- 
tablish hi^ demand against the original debtor before he can 
come upon the security for that debtor to paj r the debt. 
And when the appellant claimed against the widow, to en- 
force payment of a security Entered into by her late husband 
for a third person to the appellant, he was non-suited. — 
Bhaee Shah KeAoor v. Rajkoonwwr. — 6th November 1812. 
— 1, Borr., 93. — Sir E. Nepean, Brown, Elphinston and Bell. 

DEED. 

1. A deed of partition is ineffectual, unless it be fol- 
lowed by actual distribution of property .—Kuppammaul v. 
Pauchanadaiyan. — 3rd December 1859’. — M. S. U. Decs., 
1859, p. 260. — Strange, Phillips and Frere. 

2. The widow and great nephews, by the mother’s 

side, of a deceased Hindu, having agreed to a certain divi- 
sion of his property, and signed an lkhtiyarnameh to that 
effect, the widow having previously executed a deed of gift 
disposiag of the whole property ; it was held that such 
lkhtiyarnameh annulled the deed of gift, the latter being the 
only valid document of the two. — Ml. (Unroot v. Kulyandas. 
5^h July 1820. — 1, Borr., 284. — Elphinston, Colville, Bell 
and Prendergast. , 
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3. A Nujam-potra, . or declaratory deed executed by a 
Hindu widow, reciting that’ she had adopted a sorr under au- 
thority from her husband and declaring that the estate was 
to remain with her during life and to go to the adopted son 
at her death, is of no avail in law as regards the widow’s clfiim 
to retain possession ; for immediately on the adoption of a 
son bjr tlfe widow, under due authority, the estate to which . 
she succeeded in default of male issue, becomes the property 
of the son adopted,-*- Jl/if. Solukhna v. Ramdolal Paude and 
others. — 27th May 1811. — 1, S. D. A.* Rep., 321. — Harrington. 

4. But she may hold the estate as trustee for her adopted 
son and may carry on a suit in her own name for a partition 
of the property as the guardian of such son, though the pro- 
perty is vested in him. — Dhurm Das Pandeyand others v.'Mt. 
Shama Soondri Dibiah. — 8th Dec. 1843. — 3, Ind. App., 229. 

5. A sues B for the recovery of certain land alleged to 
have been purchased by A in B’s name. The deeds of sale 
are 1 in the name of the latter and B leased the land to A’s 
husband on account of rents for some years, but having sub- 
sequently failed to do so, A seeks to obtain possession of the 
land. Held that the deed being in the name of one individual 
the title could not be recognized in another on $ie faith of 
oral evidence that he was the real purchaser, but that there 
must be documentary evidence to do away with the declared 
purport of the«ti tie deed by showing the title expressed therein 
to be merely nominal and that the true owner was some 
other/*) — Manna Pillaj v. Amaravati. — 18th August 1860. 
— M. S. U. Dec., 1860, p. 98. — Strange ai^d Beauchamp. 

6. A deed of purchase, with proof of possession of the 
property, is preferable by the Hindu law, to a deed of mort- 
gage of prior date, but without possession. — Qopaul Sudasen 
v. Dinkur Abbajee . — 6th February 1845. — Bellasis, 58. — 
Bell, Simson and Brown. » 

7. Thechief anandra van’s signature to theinstrument of 
sale is sufficient, t but not indispensable evidence of such assent. 
— Kaipreta Ramen v. Makkaiyil Mutoren and othfrs. — 13th 
June 1863. — 1, M. H. C. Rep., 359. — Phillips and Holloway. 

(a) The decision of the Privy Council in Gopeeb'ist Gosain v. Gunga - 
neraaud Gosain, reported in 4, Moore 53, upheld different law from that 
hero enunciated ; but to this the Sadder objected that the decision was on 
an appeal from Beng&l,* the divergence in practice from the written law in 
•which place and Madras is notoriously considerable. It arises from this, 
that in Madras the text itself is adhered to, while in Bengal the text is 
often governed by local usage %nd expediency. 
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8. The signature of the kuranavan and the senior 
Anandravan, is primdfacie evidence of the assent of the family 
to a sale, and the burden of proving then' dissent rests on 
those who allege ip. — Kondi Menon v. t Stranginreatta Aha- 
m anada* — 5th March 1862. — Id., 248. — Frere and Holloway. 

GIFT. 

1, According to the law of Benares the gift of property 
to a brother’s son is valid notwithstanding the existence of a 
daughter provided the^ property be undivided. By Bengal 
law it would be valid whether the propeity were divided or 
u nd i vided . — Baboo Sheodas N drain v. K unwul Bas Koonw ur. 
— 5th July 1823. — 3, S. D. A. Rep., 234. — Goad and Dorin. 

‘ 2. Alienation by gift by an undivided member of a 
Hindu family of his self-acquired property is good in Hindu 
law. — Sarny lven v. lyaven and others . — 22nd August 1855. 
— M. S. U. Dec., 1855, p. 146. — Hooper,, Morehcad and 
Strange. 

• * 

3. A complete and unconditional transfer of property in 
free gift, in consideration of affection, under a written instal- 
ment cannot be revoked by any subsequent act on the part of 
the granted — Saba'pq.tty Mudali v. Panyandy Mudali . — 7th 
April 1858. — Id., 1858, p. 61. — Hooper, Strange and Baynes. 

4. A gift to a female, by deed executed by her husband 
conjointly with other joint sharers, cannot be considered as a 
gift merely by tfye husband, such as to render the property 
inalienable. — Taramunee Cliowdravn v. Junuvee Da sec . — 
24th February 1847. — S. D. A. Rep., 62. — Reid and Jackson. 
(Dick, dissent.) 

5. Property giveu for the enjoyment of a man and his 
descendants cannot be alienated. On the extinction of the 
family of the donee, the property would revert to the donor, 
the gift being of the character of an inam confined by strict 
entail. Any sort of alienation of the property would make 
void the above purpose, and be a transfer of the gift to others 
whom the donor had no intention to benefit. — Manikkammal 
Chitambar t a Dikshadar and others. — 24th September 1860. 
— M. S. U. Dec., 1860, p. 173. — Strange and Phillips. 

6. The grant of a portion of an estate to an illegitimate 
son, not exceeding the share given to a legitimate son, is va- 
lid. — Qoureevullabha Tavera v. Streemattee Rajah. — 8th No- ' 
veihbor 1849. — Id., 1849, p. 102. — Thompson and Morehead. 
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7 t The alienation in perpetuity of a self-acquired village 
to one of his nearest male relatives by the owner without his 
wife’s consent is valid, due consideration having been made 
for his widow. — It. M. Lutchmiah v. G. V. Jugganadaroydu. 
— 18th Nov. 1830. — 2, Dec. of M. S. U., 12. — Gran**, Oliyer 
and -Lushington. . . , 

8. ,A had two sons of his own, viz., £>, the Plaintiff’s 
father, and C, who died withoutheirs ; ho also adopted another 
son D, and gave him a quarter share in certain lands. D 
had no son, but he had two daughters, E and F, the latter 
married the defendant and died childless before her mother, 
D’s widow. The quarter share at D’s death was held' by his 
widow, and thence descended to her surviving daughter, G, 
who died childless, having previously given the quarter share 
to the defendant. The plaintiff claimed as the son of D’s 
brother and the legal representative of his grandfather A. 
Held, that E had, full power to bestow the property on the 
defendant, and that the plaintiff had no claim whatever, — 
lihola &high v. Girdkaree Lall . — 3rd December 184-G. — 1, 
Dec. N. W. P., 237. — Cartwright. 

9. A adopted a son, B,‘and executed a dce«l with B’s 
natural father, by which he undertook to make him heir to 
his estate and wealth, and subsequently adopted another son 
C during the lifetime of B. B amd 0 both lived in A’s house, 
who, while they were minors, made a division of his ancestral 
and other estate between them, in certain proportions : B, 
when he came, entered into possession of his share ; but C 
being a minor, A managed his share and died during his mi- 
nority. Held by the J udicial Committee of the Privy Coun- 
cil, that C had no claim to the ancestral estate, his adoption 
during the lifetime of B being invalid, that ’A had made a 
gift, so far as he could, of his property between his two sons, 
and that therefore effect being given to his intentions of A, so 
far as ho had the power of disposing of his property, by an* 
act of inter vivos without B’s consent, B was to give up for 
the benefit of C, the whole property included in the division, 
to the disposal of which his consent was not necessary. — 
liungama v. Atchama and others, — 29th February 1848. 
— 4, Ind. App., 1. 

10. In a suit by a Hindu widow against the brothers of 
her husband, who died ■ childless, to which the defendants 
pleaded a conveyance from the brother to them, executed dur- 
ing mortal sickness four days before he died, it was held that 
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the only question was, whether, in point* of fact, he \vas in 
'sound mind at the time ; and the* deed was rejected on failure 
of proof on this point. Judgment in favor' of the widow as 
heir to the estate^ of her husband re vef table at her death to 
lief husband’s next heirs. — Radhamunee Dibeh v. Sham- 
chunder and ariother. — 27th September 1804. — 1, S. I>. A. 
Rep., 85. — H. Colebrooke and Harrington. * 

11. A Himlu in Benares died, leaving three kons and 
afterwards the first son died, leaving two widows, and the 
son of the first son sued the third son for a partition. It ap- 
peared that the second son had executed a deed of gift in 
favor of his widows who had also received written acknow- 
ledgments from both the coheirs, which circumstance had 
been withheld from the knowledge of the Court. Held that 
though by the law of inheritance, the widows were only 
entitled to maintenance, under the documents abovemen- 
tioned they acquired a special right', and their husband’s 
share was accordingly adjudged to them.— Duljeet Singh v. 
Sheomunook Singri. — 7th Sept. 1802. — 1, S. D. A. Rep., 59. 
— H. Colebrooke and Harrington . 

12. According to the law as current in Bengal, the 
gift of joipt and undivided property to the extent of the do- 
nor’s share, is valid? — Koynla Kant Ghosal v. Ram Iluree 
Nand Gramee. — 11th January'1827. — 4,/d, 19G. — Sealy. 

13. Sfmble, That»granf,ing there bo a deed of gift and 
creditable witnesses, no right can thereby be produced, if 
seizin of the property have not been given. — Sham Singh v. 
Mt. Umraotee. — 28th July 1813. — &, Id.. 74. — H. Colebrooke 
and Stuart. 

14. Where a Hindu having no son, executed a deed 
whereby he granted to his senior widow the whole of his ac- 
quired property in the event of no son being bora, but in the 
event of the birth of a son the t property was to go to him, 
and a son was born, but died before his father ; it was held 
'that the property in question became under the deed of gift, 
vested in the son immediately on his birth and on his death 
reverted to his father as his heir. On the death of the father 
his widow took a life interest therein without power of 
alienation. (*) — Kishen Govind v. Ladlee Mohun Thalcoor. — 
30th August 1819. — 2, Id., 309. 

(<f) The respondent appealed from this de6ision to the King in 
Council, but having neglected for nearly four years to take any steps 
towards prosecuting the appeal, it was dismissed on the 2lst of August 
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15. A Hindu of Bengal may lawfully convey all hia 

property, by a deed of gift, to his brother, notwithstanding 
that he has a wife liying. — Tarnee Chum v. Mt. Dasee Da- 
seea. — 31st July 1824 — 3, S. D. A. Rep., 397. — C. Smith and 
Ahmuty. * • 

• 

16. «Semble — According to the lawascurrent in Mithila, 
a verbal*gift of immoveable property is invalid, where the 
donor has never bean in the possession of the property. — 
Sham Singh v. Mt. Umraotee. — 2Sth July 1813. — 2, Id., 
74 — H. Colebrooke and Stuart. 

17. A gift by a widow of personal property left by her 
husband is valid whether the consent, of the heirs be obtained 
or not, but in the case of real property unencumbered, the 
gift would be invalid without such consent. — Cuppa Joseyer 
v. V. Sashappien. — 18th November 1858. — M. S. U. Dec., 
1858, p. 220. — Hooper and Baynes. 

' See. Property — Widow — Wills. 

GUARDIAN. 

1. The mother of an illegitimate child has the natural 
right to possess and bring up ker> daughter ; but it is quite 
possible that she should abandon this right to others so as to 
debar herself from re-asserting it urless for the manifest ad- 
vantage of the child. — Mittibhagi and another v. KottiJearati 
KaJclcachi. — 5th September 1860. — M. S. U. Dec., 1860, p. 
154. — Strange and Phillips. 

2. A step-mother is the legal guardian of her infant 
step-son, even though the parents of the said infant should 
have made him over to his paternal uncle.— Nunkoo Ball 
v. Mt. Sohodra. — 4th May 1847. — 2, Dec., N. W. P., 115. — 
Lushington. 

3. Between the mother and a brother of a minor, tho 
former has the preferable right of guardianship. — Kulzeep 
Narain v. Rajbwrsee Kowur. — 20th Sept. 1847. — 7, S. D. A. 
Rep., 395. — Tucker, Barlow and Hawkins. 

4. A minor, on coming of age, is, under the Hindu law, 
entitled to supersede his half brothers in the guardianship of 
his uterine minor brothers, although, up to that time, the 
guardianship of the' half brothers is legal. — Dabee Singh and 
’‘others v. Bujitt Singh and others. — 19th Sept. 1850.-^5, 
Dec., N. W* P. — Lushington, 
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INHERITANCE. 

I. Series Heirs. 

• 

1. In cases 3f inheritance, in order to legalize any devia- 
tion frofn the strict letter of the law, it is necessary that the 
usage authorizirlg such deviation should have been. prevalent 
during a long succession of ancestors in the family, .when it 
becomes known oy the name of Kulachqr, and has the pre- 
scriptive force of law. -^-Sumrun Singh arid others v. Kheaun 
Singh and another.— i 27 th. June 1814. — 2, S. D. A. Rep., 
116. — Harrington and Fombelle. 

2. If one who has been adopted die without issue, the 
property of the adopted goes to his natural heirs. — Sabrah- 
maniya Mudali v. Parvati Animal. — 10th December 1859. 
— M. S. U. Dec., 1859, p. 265. — Strange and Phillips. 

3. On failure of undivided members, those who are 
divided may inherit. — C. Seirvaguren v. Iyah Mudali alias 
Vidialinga Mudali and others. — 9tfi February 1859. — Id., 
p. 35. — Hooper, Strange and Phillips. 

4. The person introduced into afamily as ason obtaiifed 
by gift beiilg cut off from alliance, under the Hindu law, with 
his natural kindred, ‘they forfeit all claims to succeed to his 
estate, which on his demise without issue reverts to the adop- 
tive fam ily.-w-T. M. M. Narraina Numboodr ipad and another 
v. P.M. Trivicar ama Numboodri-pad. — 11th August 1855.— 
M. S. U. Dec., 18,55, p. 125. — Hooper t Morekead and Strange. 

5. The mere, fact of a party having lived with a 
family into which his, aunt hau married gives him no right 
to the share of the family property in the absence of any 
express agreement to that effect. — F. Vcncata Reddi v. G. 
Soobha Reddi. — 6th Nov. 185 8. —-Id., 1858, p. 204. — 
Hooper, Strange and Baynes. , 

• (1) Sons.W 

6. Ancestral property should be apportioned equally 

amongst all the sons and not according to the num ber of 
wives. This rule is applicable to all castes without distinc- 
tion. — Poovathay v. Paroomal and another. — 16th January 
1856. — M. S. TJ. Dec., 1856, p. 5. — Hooper, Morehead and 
Strange. . • 

< 

a (<*) Grandsons and great-grandsons participate according to the share 
of their respective fathers. —Ante, p. 197. # 
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. 7. Except in the case of regalities and certain ancigjit 
zemindaries which vest in the eldest son. — Mooitoovengada- 
chellasawmy Maniagar v. Hoombayaswamy Moniagciv and 
others.— 23rd July* *1849. — M. S, U. Dec., 1849, p. 127.— 
Hooper and Phillips. 

* 8. To render an unequal distribution of ancestral pro- 
perty ^amongst his sons by a father valid, the distribution* 
must be effected during the lifetime of tlie father, with the 
consent of the sons and separate and independent possession 
of their shares must be at once assumed by the several 
sharers. — Id. 

9. When two sons of one common ancestor succeed to 
ancestral property and one of those sons die without male 
issue, the surviving son and not the deceased widow or daugh- 
ter is entitled to the succession.— Sevageana PungoothyVen- 
cata Lctehoomy Naehiar and another v. Aundy Letchoomy 
Ammaul and others. — 8th Sept. 1825. — 1, Dec. of M. S. U., 

48*5. — Grant, Gowau and Lord. 

• • 

10. The sons of a man who divided his property during 

hjs lifetime into three shares, one *for each of his sons, and 
one for himself, his wife anfl daughter, have no/daim-to the 
reserved share upon his death, the widow and daughter 
survivinghim. — Yejnamoorty Seetaramiah v. Chavaly Lutch- 
menursoo and another. — 18th May 1831. — 2, Id., 1G. — 
Lushinglon ahd Bird. 4 * 

11. Aloft her property by will to B, # eldest son of her 
second daughter. On* his death the property fell to his 
younger brother C, who died leaving it to D, his foster son. 
E, the grandson of the eldest daughfer of A, subsequently 
claimed the property. Held, that as the Hindu law does 
not recognize a ‘foster son* it was not legal that C should 
constitute D as his foster son, and make his will accordingly ; 
nor is it consistent with thS shaster that D should perform 
C’s funeral rites : such performance on his part is legally 
ineffective and cannot entitle him to the property of C, which 
mustgo to the latter’s sapinda kinsmen, &c., who arS included 
in the order of succession to the property of a person who 
dies leaving no male offspring. E, though the*son of A’s 
eldest daughter’s son, is not on that score entitled to claim or 
succeed to the property in dispute. — 30th April 1852. — M. 
S. U. Dec., 1852, ^.* 61. — Morris and Douglas. 

1 2. According to usage in Malabar, adoption isnecesstwy, 
among members of the Chetty caste, to constitute the sons of 

43 
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daughters’ lawful heirs on failure of sons. — Case No. 10 of 
1817. — Dec. of M. S. U., 157. — Scobt, Greenway and Ogilvie. 

($.) Illegitimate Sons. 

.13. The illegitimate sons of a husband succeed to the 
property of their, father to the total exclusion of the legiti- 
-mate sons of his brother who also was a bastard. — Chendra- 
bhan v. Chingooran and another. — 30th August 1843. — M. 
S. U. Dec., 1849, p. 50. — Thompson. 

14. The illegitimate son of a Sudra, who died leaving 
neither son, daughters, nor daughter’s son, is entitled to take 
the heritage, but not if he belonged to one of the superior 
class. — Cowar eebogee v. SreeRam Doss. — Case No. 5 of 1826. 
— 1, Dec. of M. S. U., 546. — Grant, Cochrane and Oliver. 

(3.) Brothers. 

15. The share of a member of an undivided family 
dying without issue vests in his brother and not in his 
widow.'' 1 ) — Laudy Bayummal v. Pegaree alias- Ootharam 
and others. — 14th August 1858. — M. S. U. Dec., 1858, p. 125. 
— Hooper, Strange and Baynes. 

16. 'Where a person acquires wealth either at home or 
abroad by his own exertions and dies without separating, 
his brother inherits the property to the exclusion of the 
widow and mother. — Man Baee v. Krishne e Baee.-r— 31st 
October 1821’. — 2, Borr., 5.04. — Sutherland andTronside. 

, (4.) Widows. 

17. A widow, whether childless or not, stands next in 
the order of succession on the failure of male issue. Where 
A had two wives B and C, and B pre-deceased A leaving 
three daughters,. and C survived A and was childless. Held, 
that C succeeds to A’s property in preference to the threo 
daughters. — Perammal v. Vencatamm.al.~- 21st February 
1863. — 1, M. H. C. Rep., 223. — Strange and Holloway. 

18. The landed estate of a man dying without male 
issue or undivided cousins (Dagadis) descends to his widow, 
who, however, being little more than a tenant for life and 
trustee fon the ulterior heirs, cannot, without their consent, 
alienate the property, of which a small portion may be sold 
without such consent in the event of its being for the purpose 
of discharging the debts of her husband or .for the benefit of 

(a) The parties in the* case were the illegitimate sons of a Euro- 
pean by a Hindu, who adhered to the religious persuasion of their 
mother and lived in a state of union. 
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his soul or for her own subsistence in a season of scarcity.— 
Paroomayee v. Ramachentiren and another, — 8th January 
1857. — M. S. U*. Doc., 1857* p. 1. — Goodwyn and Harris. 

19. Widows, however, with issue (daughters) take the 

real property in equal proportions to the exclusiofl of those 
without issue. *The personal property all share alike. — 
Str. M k of H. L., para. 327. • • # 

20. The eldest widow succeeds to her husband’s estate 
in preference to the other widows, who during her lifetime 
are entitled to maintenance only. The second widow is en- 
titled to succeed on the death of the first. — Sree Vutaavoy 
Jugganada Rauze v. Sree Vutaavoy Boochee Seetiah. — Case 
No. 5 of 1824. — 1, Dec. of M. S. U., 453. — Ogilvie, Cochrane * 
and Oliver. — See also Seenevullala Soondamany Tudya 
Talavu v. Tungamma Nauchear. — 14th August 1837. — 2 ;ld., 
40. — Bird and CampbellJ®) 

21. A widotv is not competent to claim a share of un- 
divided ancestral property, nor can she be considered as a co- 
parcener of the estate. If ancestral property of an undivided 
family has descended to an adop’ted son, he becomes the 
owner of it, and on his death his widow succeed^ to it/ to the 
exclusion of the widow of his. adoptive father. — Vencata 
Soobummal v. Venkunimal. — Case No. 12 of 1818. — 1, Id., 
210. — Scott and Greenlaw. . 

• • * i 

22. The widow of an undivided brother has no right to 
her husband’s property^ which goes in preference to his bro- 
ther. — Rungama v. Atchumma and others. — 4th March 
1832. — 2, Id., 521. — Bird and Huddleston. 

(5.) Daughters. 

23. Daughters should only succeed on failure of 
widows. Where A had two wives, B & C, and B pre-deceased 
A leaving three daughters, and C who survived A was child- 
less. Held that C succeeds to A's property in preference to the 
three daughters. — Perammal v. Vencatammal. — 21st Febru- 
ary 1863. — 1, M. H. C. Rep., p. 223. — Strange and Holloway. 

(G.) Sisters. . 

24. A sister as among the heirs taking under the Hin- 
du law is not recognized. — Kasale Arumugum v. Palaniayi 
andanother. — 19th Nov. 1859. — M. S. U. Dec., 1869, p. 247. — 

• Strange, Phillips and F rere, — NagalingaPillai v. Vaidelinga 

(a) Vide ante, page 147, Note (a.) 
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Pillai.— 7th Nov. I860.— M. S. U. Dec./ I860, p. 2*5.— 
Strange an‘d Phillips. * 

• 

25. A femal§ has no right of inheritance to property 

conferred, on her sister at her marriage. — Tirmaliren J olie 
Iyengar v. Appacooty Iyengar alias Vadqjca Soondrar t aj - 
: iengar and another. — 5th Sept. 1855. — Id., 1855, p. 135. — 
Hooper, Morehead- and Strange. * 

(7.) Sister’s Son. 

26. According to the law in force in the Madras Pre- 
sidency, a sister’s son does not inherit. — Doe on the demise 
of Kullammal v. Kuppu. — 7th, 18th, 19th Nov. and 2nd 

' Dec.* 1862. — 1, M. H. C. Rep., 85. — Scotland and Bittleston. 

. 27. To the same effect are— Ranee Parvata Vurdhany 
Nauchear v. Sevasaivmy Taver. — 13th. November 1858. — 
M. S. U. Dec., 1858, p. 209. — Hooper and. Strange. — and 
Nagalinga Pillai v. Vaidelinga Pillai. — 7th Nov. 1860. — 
Id., 1860, p. 245 — Strange and Phillfps. 

II. Causes of Exclusion. ■ 

• » 

28. The moment aparty becomes afflicted with leprosy, 
he loses his natural right of inheritance and the disqualifi- 
cation descends to his heirs thus adopted. — Sevachetumbara 
Pillai v. Partcsucty. — 18fn Ncfv. 1857. — M. S. U. Dec., 1857, 
p. 210. — Hooper, Baynes and Goodwyn. 

29. It is only when leprosy assumes a virulent and 
aggravated type that it is regarded by Hindu law as a dis- 
qualification entailing forfeiture of inheritance. The rights 
of the party are not affected when attacked by it in a mild 
and simple form. — Muttuvcllayuda Pillai v. Parascuty. — 
31st Oct. 1860. — Id., 1860, p. 239. — Phillips and Frere. 

. 30. The mental incapacity which disqualifies a Hindu 

from inheriting on the ground of idiotcy is not necessarily 
utter mental darkness. A person of unsound mind, who 
ha 3 been so from birth, is in point of' law an idiot. The 
reason of disqualifying a Hindu idiot is his unfitness for 
ordinary intercourse. — Tirumamagol Armruml v. Ramas- 
va mi Ayyengar and another. — 19th February 1863.— 1, 
M. H. C. Rep., 214. — Strange and Holloway. 

<■ 31. If a person steal goods belonging to a family estate, 
he forfeits, according to Hindu law, all share and interest 
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• 

tliereyi ; but though such consequences might attach to crimq 
or vice in a Hindu community governed by its own civil and 
criminal law, it‘eannot do ao where, by another system of 
criminal law, other specific punishments a'ie awarded to par- 
ticular offences and to which such further penalty cannot.be 
added . — Choondoor Lutchmedavee alias (lanacumma v. 
Is arasiratiiak. — 11th August 1858., — Id., 1858. — M. S. U. 

Dec., 181. — Hooper, Strange and Baynes. • 

• 

III. Charges on Inheritance— see Debtor and Creditor. 
MARRIAGE, W 

1. Reimbursement of the value advanced in the.foym 
of gifts to the father of the bride, cannot be claimed if the non- 
performance of the marriage contract be attributable to the 
dilatory conduct of the intended bridegroom . — Divi Viraja- 
lingam v. A laturta Ramanja. — 12th Dec. 1860. — M. S. U. 

Dec., I860, p. 974. — Phillips and Frere. 

* 

2. A Sudra is competent to cjntract a Brahma mar- 
riage, i.e., without bestowal, of a gift to the parents of the 
bride. — 8. Sasia Filial v. Bagavan Filial. — 16th 'Feb. 1859. 
— Id., 1859, p. 44. — Strange, Hooper and Phillips. 

3. The husband alone is bound to make provision, for 
his wife duringliis lifetime.—/. ! 'Subctroyaduv . J'Sashamma. 
— 13th Feb. 1856. — Id., 1856, p. 22. — Hooper, Morebeadand 
Strange . — Rangaiyan v. Kaliyani Ammdl . — 25th July- 

1860. — Id., 1860, p. 86. — Frere and Beauchamp. — T. Tiru- 
walagiri Satacharlu v. G.Tirumala Venkamma. — 16th Jan. 

1861. — Id., 1861, p. 12. — Strange and Phillips. 

4. Maintenance was decreed to a wife who had quitted, 
of her own accord, her husband’s protection upon his con- 
tracting a second marriage. — S. R. R. Boochee Tummiah and . 
another v. 8. R. Vencata Neeladry Row . — Case No. 2 of 1 823. 
— 1, Dec. of M. S. U.,^366. — Ogilvie, Grant and Gowan. 

5. A wife, separated from her husband, was held to 
have a right to claim maintenance from him, he not being 

(a) Walters arising out of marriage oontraot have seldom formed the 
subject of litigation in *bbe Madras Presidency, owing, probably, to the 
circumstance that such points are usually Mibmitted for arbitration to the 
headman of the village or caste. The placita contained in Morley^s Digest 
relate, with one exception, to thp Bombay Presidency 
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f^ble to substantiate the accusation against’ her character as- 
serted in his pleadings. — Oomapuahimker v. Bylee. — 18tli 
Feb. 1823. — 2, Borr., 440. — Ronaen. 

6. An unchaste wife is not entitled to any maintenance. 
— Ragatiachary v. Sreeummal. — 18th May 1831. — 2, Dec. of 
M. S. U., p. 20.-*-Lushington and Bird. * t 

* MAINTENANCE. 

1. A claim for maintenance in arrears is unsustain- 
able . — Ramachendra Poy v. Luxoony Boyee. — 27th Nov. 
1858. — M. S. U., 1858, p. 236. — Hooper, Strange and Baynes. 

2. Maintenance will not be awarded when the defend- 
ant's property is inadequate to bear the charge. — G. Rama- 
kristnamah v. C. Soobbummah. — 23rd March 1857. — Id., 
1857, p. 82. — Hooper, Strange and Phillips. 

3. Maintenance will not be awarded unless it be prov- 

ed that the party is in possession of an income upon which 
it may be charged . — Virabadrachari and others V. Kup- 
pammal. — 7th Dec. 1859. — Id., 1859, p. 265. — Strange, 
Phillips and Frere. • 

4. The amount of maintenance will be calculated with 
reference to the relative situation of the parties and the means 
of the party making th| allowance . — Zemindar of Calastry 
v. Durmurtix. Bungaroo Ammal . — Case No. 13 of 1817. — 1, 
Dec. of M. S. U., 170. — Scott, Greenway and Thackeray. 

. Of Widows. 

6. A Hindu leaves all his property to his sons by will 
and a partition is effected among them according to the terms 
of the will. The Court will grant maintenance to his widow 
after the partition, and direct each of the sharers to contri- 
bute. — Comulmoney Dossee v. •Rammanath Bysack. — 30th 
•March 1843.— 1, Fulton, 189. 

6. .The widow of a previous proprietor (the brother 
of the last) is only entitled to maintenance, and the senior 
widow of the latter to the sole enjoyment of the estate. 
— S. Soodamany Tadya Talaver v. Tungama Nauchear . — 
14th Aug. 1837. — 2, Dec. of M. S. U., 40. — Bird and Camp- 
bell. 


, 7. A brother’s widow is only entitled to separate maini 

tenance out of ancestral property. — B. Krishnaiyar v. B. 
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Venlcajnma. — 17th Dec. 1859. — M. S. U. Dec., 1859, p. 272, 
— Strange, Frere and Beauchamp. 

8. A widow has a right to maintenance out of the 
property of her deceased husband’s son by another wife. — 
Ex %ip,rte Janalcy Ummal. — 6th Dec. 1814. — 2, Str.. *285. 

9. JS widow is entitled to demand an allowance in 
money for her separate maintenance. — T. Ramalutchmy alias 
Canakummahv. T. Teroomalanoyadoo and others. — 2nd Jan. 
1849. — M. S. U. Dec., 1849, p. 1. — Hooper and Morehead. 

10. The widow of a member of a joint family destitute 
of paternal property, is entitled to be supported by the 
parceners so long only as she lives in their house and Tinder 
their care.— -ilf. Vencatakristniah Pnntooloo and others v. 
M. Venlcatarutnamah. — 2nd January 1849. — Id., 5. — 
Thompson and Morehead. 

11. A widdw afflicted with blindness is disqualified 
from inheriting her husband’s estate ; but his heir is bound 
to maintain her and clothe her during her life in a respect- 
able manner. — Dace v. Poorshotun Qopal. — 12th March 1817. 
— 1, Borr., 411. — Elpliinston and Sutherland. > fJ 

12. A separate maintenance Will not be awarded where 
the party sued has merely a floating and uncertain income. 
— B. Krishnaiyar v. B. Venkamma. u —V7t\\ Dec.» 1859. — M. 
S. U. Dec., 1859, p. 272. — Strange, Frere and Beauchamp. 

13. A mother, notwithstanding that she has quitted 
her son’s protection without adequate cause, is entitled to 
look to him for an allowance. — Darmurla Bungaroo Ammal 
v. The Zemindar of Calastry. — Case No. 13 of 1817. — 1, 
Dec. of M. S. U., 170. — Scott, Greenway and Thackeray. 

14. A widow of a deceased Hindu succeeding to his 
property is bound to maintain, according to her means, the 
widow of her adopted son who died first. — Thulcu Bhaee 
Bhide v. Rama Bhaee Bhide. — 13th July 1819.— 2, Borr., 
446. — Elphinston and Rpmer. 

15. But the daughter-ip-law subsequently adopting a son 
without interference of the mother-in-law, such son succeeds 
to his adoptive grandfather’s property, and becomes liable 
for his adoptive mother’s maintenance instead of her mother- 
in-law. — Ramajee Huree Bhide v. Thuku Baee Bhide. — 15 th 
Jan. 1824. — Id., 443. — Ropier, Sutherland and Ironside. 
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16. Tho widow of. a son who died before his father 
was held to be entitled to maintenance only . — Rai Sham. 
Bullubh v. Prankisheer Ghose.tr- 4th July 1820. — 3, S. D. A. 
Rep., 33. — Goad. 


17. On partition of property amongst sons aftei tho 
decease of their father, it was held that they were each liable 
for a share of the maintenance of their father’s widow. — 
Comulmoney Dossee v. Rammanath Bysack. — 30th March 
1843.— 1, FultoD, 189. 

18. The support of a widow by her parents is optional. 
Should they refuse, her husband’s heirs are bound to main- 
tain her even though she had not arrived to maturity at the 
time of her husband’s death. — Ramien v. Condummal and 
another. — 11th Sept. 1858. — M. S. U. Dec., 1858, p. 154. — 
Strange and Baynes. 

19. A Hindu widow has no claim upon her step-grand- 
son, or step-grandson’s widow, for maintenance, while she has 
a step-son living, who ’alone is bound to maintain her eyeu 
though th^ others are in joint possession with him of her late 
husband’s* estate. — JCishnanaud Chowdue v. Mt. Rookunec 
Dilia. — 14th Feb. 1821. — : 3, S. D. A. Rep., 70. — Leycester. 

20. If a widow* have received the share allotted to her 
in a Mrit Patra, the son is not obliged to maintain her. 
However if a stipulation to that effect be made in the deed, 
he must provide her with maintenance. — Same v. Same . — 
Gun Ioshee Malkondkur v. Sugoona Baee. — 2nd Feb. 1823. 
— 2, Borr., 401. — Romen, Sutherland and Ironside. 

21. A Hindu widow will not be entitled to arrears of 
maintenance if she have been guilty of delay in the prosecu- 
tion of her suit, and her maintenance will be calculated from 
the date of the decree. — Comulmoney Dossee v. Ram- 
raanath Bysack. — 30th March 1843. — 1, Fulton, 189. 

22. A widow was held to be entitled to apply to her 
father-in-Saw for food and raiment and expenses of pilgrim- 
age according to his means and he cannot refuse, but she is 
not entitled to take the dowry from him, without sufficient 
cause, until she have attained the age of 30 years. — Ichha 
Lykshumee v. Anundran Govindram. — 21st Feb. 1814. — •* 
1, Borr., 114. — Nepean, Brown an*,! Elphinston. 
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Of Wives. — See Marriage. 

Of other relations . 

23. Maintenance cannot be withheld by a father from 
his son, merely on the ground of separation or disobedience, 
if hg (the son) have no other means of subsistence. *But - the 
Court heljl that where there is no cause or aninadequate cause 
for the separation, the principles of*equity # required that the 
separate allowance §hould be reduced to the lowest scale ; it 
should .scarcely exceed what is barely necessary for the 
support of the party claiming it. — Sree Cheytama Anmuga 
Deo v. Parsuram Deo. — Case No. 2 of 182. — 1, Dec. of M. 
S. U., 275. — Harris and Graeme. 

24. In cases where there appears no solid ground for 
the separation, the separate allowance to an inferior member 
of the family should be reduced to the lowest scale. — Id. 

25. An illegitimate son of a Rajput, or any of the three 
superior tribes by a woman of the Sudra or other inferior 
classes entitled to maintenance only. — Per shad Singhv. Ranee 
Mulestree . — 17th Dec. 1821. — 3, S. D. A. Rep., 132.™ Goad 
and Dorin. 

• 

26. A Hindu dying and leaving a widow and daughter 
by a former marriage, the widow takes the estate, but the 
daughter has a claim on the estate for maintenance and 
residence duripg her step-mother’s Ijfe. — Gunga v. Jeevee. — 
18th Nov. 1811. — 1, Borr., 314. — Crow and Day. 

27. A grandmother succeeding to hes grandson must 
maintain her daughter-in-law (the son’s w.idow). — Sree Moot- 
thu Jesmoney Losseev. Attaram Ghose. — 10th Dec. 1823. 
— Macn. Cons, of Hd. law, 64. 

See Inheritance. 


MANAGER 

1. According to local usages of Malabar and the law of 
Maroomakatayam, the management of family property is 
vested in the senior male of the family, for the support and 
maintenance of the junior members thereof, and partition 
cannot be demanded by the latter. — Anon . — Case No. 21 of 
1814. — 1, Dec. of M. S. U., 118. — Scott and Green way. 

1 2. But where the senior male had avowed his incapacity 

to the management, and the second manager had not shoVn 

44 
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that attention which it was incumbent upbn him to show to 
the other, junior members, the Court vested the junior 
members with a joint share in tjie future management. — Id. 

MORTGAGE AND CONDITIONAL SALE. 

' 1. ‘One of two part owners of a valuable diamond mort- 
gaged by the other without his concurrence 05 privity, 
recovered his sht^*e of it' with costs from the mortgagee. — 
Shewn Dos v. Bishenath Dohee. — 10th Feb. 1806. — 1, S. D. A. 
Rep., 126. — Harrington and Fombelle. 

2. Where a house was sold by the owners to A after 
redemption of it from a mortgagee who had re-mortgaged it to 
B : it was held thatthe owners, on the receiptof an acquittanco 
from the mortgagee, were at liberty to sell the house ; and that 
the claim of the under-mortgagee for remuneration did not lie 
against the owners, but against the mortgagee from whom he 
derived his title. — Parannath Bhanoodutt v. Lulcmeeram 
Aditra/m. — 12th June 1821. — 2, Borr., 103. — Sutherland. 

3. "Where A, in consideration of a loan, mortgaged to B 
certain lands, which, under a judgment previously obtained 
againstthe estateof A’s father, were liable to besold in satisfac- 
tion Of a debt due to C ; it was held that such mortgage was 
invalid and could not prevail against the claim of C, whether 
B, the mortgagee, did or did not know of such previous judg- 
ment ; and though it appeared that the mortgage, by A was made 
for the purpose of defeating the claim of C under the judg- 
ment, that suet), attempt at fraud would not be allowed to 
succeed in favor of B, the mortgagee, whether B were or 
were not privy to the fraud. — Teloonacoola Aroonachellum 
Ghetti and another v. Palagherry Vencatachelliah. — Case 
No. 8 of 1825.— -1, Dec. of M. S. U., 513. — Grant, Cochrano 
and Oliver. 

4. Cases, arising between Hindu parties upon mort- 
gages of lands in the Mofussil, are to be governed by Hindu 
law, even where the form of conveyance is English. — Rajah 
Burrodieaunt Roy and others v. Bisnosoondery Dohee and 
others. — 10th May 1836. — Mor., 91. 

5. Although by the Hindu code, a mortgage or pledge 
unaccompanied by possession confers no title, yet by long 
established custom, by reference to the maxim that while the 
lex loci contractus governs the substances' of the contract and 
its essential forms, the lex fori applies as to the forms of re- 
medies and their consequences, a Bengali mortgage although 
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unaccompanied Gy possession gives a lien upon land.— 
chunder Ghose v. Russick Uhunder Neoghy. — July 1842.— 
1, Fulton, 36. — (Grant, J., dissent.) 

6. All mortgages are ordinarily redeemable after any 
lapse of time, and it is not requisite that power tfl redeem 
should be kept*open by specific dQed.-*-Ramiayar and 
another, v. Meenatchy Iyen and others. — 9th April 1856, M. 
S. U. Dec., 1856, p. 58. — Anderson and Strange. 

7. * An otti, like a kanam, mortgage cannot be redeemed 
before the lapse of 12 years from its date. — Kurnini Ama v. 
Parham Kolusheri. — 21st March 186 3. — 1, M. H. C. Rep., 
261. — Strange and Frero. — See also Edathil Itti and others 
v. Kopashon Nayar. — 15th Dec. 1802. — Id., 122. — Scotland 
and Strange. 

8. Where a janmi made an otti mortgage and more 
than 12 years after made a second otti mortgage to a stran- 
ger, without having given notice to the first mortgagee so as 
to admit of the exercisb of their option to advance the fur- 
ther sum required by the janmi. . Held, that the second 
mortgagee could not redeem the lands comprised in the first 
mortgage. — Ali Husain and others v. Nillakandm N&mbu- 
diri. — 8th June 1863. — Id., 356. — Scotland and Frere. 

9. An usufructory mortgagee in Malabar must be 
allowed the option of purchasihg thfe title before the purcha- 
ser can convey it to a third person. — Kuni Taruvclyi v. C. 
Pualiakal Achal Ammo and others. — 8th September 1859. — 
M. S. U. Dec., 1859, p. 169. — Hooper, Strange and Phillips. 

10. In 1841, A established her proprietary right to 
lands as against B and an otti mortgage then in possession, 
in 1844, B obtained a decree against the mortgagee in a suit 
to which A was not a party and assigned his rights under 
the mortgage to C, who continued to hold as B’s assignee 
down to 1860. Held, that unless A was aware, or might by 
ordinary diligence have been aware, of the suit of 1844, his 
right to redeem the lands was not barred by the la*pse of 12 
years from the decree in that suit. — Pudiyakovijayalla v. 
Allunannalatta Kadinni. — 15th January 1863. — 1, M. H. 
C. Rep., 146. — Strange and Frere. 

11. Tender of redemption of mortgaged land renders 
•mortgagee liable for rent on default of restoration of pro- 
perty from the date of such tender : mortgagor not bound to 
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deposit redemption money with a third ' party. — Anunta 
Mullen vt Vyliagothoo Mama.-* 2nd Dec. 1857. — M. S. U. 
Dec., 1857, p. 213. — Hooper, Baynes and Gdodwyn. 

12. During *the continuance of a first otti mortgage, 
the jannfii is in the same position as regards his right to make 
a second otti mortgage to a stranger after, hs he was betore, 
the lapse of 12 years from the date of the first mortgage. — 
All Husain and others v. Nillakonden Nambudiri. — 8th 
June 18G3. — 1, M. H. C. Rep., 356. — Scotland and Fyere. 

13. A karanavan singly may make an otti mortgage. — 
Edathil Itti and others v. Kopashon Nayar. — 15th Dec. 

1862, — Id., 122. — Scotland and Strange. 

* 14. A kanam mortgagee does not forfeit his right to 
hold for 12 years from the date of the kanam by allowing 
the porapad to fall into arrear. — lhaih Rautan v. Kadangot 
Shupan. — 11th Dec. 1862. — Id., 122. — Strange and Frere. 

15. An otti differs from a kanam mortgage, first in 
respect of the right of pre-emption* which the otti holder 
possesses; secondly, in being for so large a sum that practi- 
cally the janmi’s right is merely to receive a pepper -ctfrn 
rent.-*-ATujfmii Ama v. Parham Kolusheri. — 21st March 

1863. — Id., 261. — Strange and Frere. 

16. In a suit instituted by a widow to remove an attach- 
ment placed on a house, in execution of a decree under a 
mortgage against her nephew, she urging that her husband 
and his brother ^assigned it to her by a prior mortgage, then 
unredeemable by la.pse of time; it was held by the law officers 
that the prior mortgage was to be pr eferred ; but as the cir- 
cumstances attending the mortgage to the widow were suspi- 
cious, the Courts decided in favor of the second mortgagee. — 
Rulyalv. Yalook Johannes and another. — 15th Nov.1820. — I, 
Borr., 301.— Hon. M. Elphinstone, Bell and Prendergast. 

. 17. When land was doubly mortgaged, in the first in- 

stance, to A, again to B, under'two bonds at different times, 
the second with a condition of sale after five months without 
redemption and possession vesting in B ; it was held, under 
the authority both of the Hindu and Mahommadan law, that 
a mortgage is completed by possession ; and that a mortgage 
of late date, supported by occupation, annulled a prior one 
unaccompanied by possession. — Tooljamm Atmaram v. 
Meean Moohummud and another. — 31st July 1821. — ld.,<- 
130. — E! plans ton. 
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18. If from the evidence, admissions or circumstances, 
there should be reason to conclude that all the members of tfti 
undivided family were privy and consenting to the acts of its 
head or the mortgagee or purchaser not privy to the state and 
circumstances of the family from which the conveyance may 
ha;:e been obtained, the sale or mortgage will be held binding 
against all the members of the family. — Sdsachella v. Ven- 
catachdla and others. — 21st Febrtfary 18\G. — 2, Str., 219. 

t 

1 9. When A claimed to recover from B a third share 
of an hereditary house, which he asserted had been unlaw- 
fully mortgaged to B by the son of his elder brother ; B 
pleaded the validity of the mortgage bond and 16 years’ pos- 
session ; it was held on evidence that the mortgage bond. was 
valid though passed not in the name of B, but in that of a 
another person : and as it appeared to have been bond Jide 
by the family, and as by the Hindu law one member of a 
family cannot sue for his share of an undivided estate, that A 
could only recover the whole property by redemption of the 
whole mortgage, the subsequent adjustment of the particular 
share between the members of the family resting with them- 
selves ; and A was non-suited with costs. — Dewakur Josee 
v. Naroo Keshoo Goreh. — 8t'n February 1839. — Sbl. Rep., 190. 
— Pync, Creenhill and LeGeyt. • 

20. It jvas declared that a ypunger brother is compe- 
tent to mortgage an undivided estate without the consent of 
the elder brother, and a claim under a mortgage bond so 
passed cannot be sustained. — Semble, That in cases of great 
necessity, such as extreme distress, the younger brother may 
mortgage without tho elder’s consebt ; but that in liquid- 
ation of a debt contracted during the life of their father, and 
during the time they live as an undivided ’family, the share 
considered as that of the younger, would go to the mort- 
gagee, although possessed* by the elder brother. — Balljee 
Bappoojce Burbareh v. Venkappa Newada. — 12th Sept. 
1839. — Id., 216. — Giberne, Pyne and Greenhill. 

PARTITION. 

1. Ancestral property is liable to partition on the 
demand of any of the co- parceners. — Vencata Subbamah v. 
Venkummal. — Case No. 12 of 1818. — 1, Dec. of M. S. U., 
210. — Scott and Greenlaw. * 
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2. A grandson may, irrespective of ail circumstances, 
maintain a suit against his father, for compulsovy division of 
ancestral family property. — Nagalinga Mudali v. Subbera- 
many Mudali. — 24th Nov. 1802. — 1, M. H. G. Rep., 77. — 
Scotland and Bittlfeston. 

0 • 

3. The law of maroomakatayam admits not of a division 
* of family property, but vests the management thereof in the 

senior male memlfers. — Case No. 28 of 1814. — 1, Dec. of M. 
S. U., 118. — Scott and Greenway. ’ , 

4. Under the maroomakatayam rules, the division of 
family property cannot be euforced if opposed by other 
members of the family. — Ranee Vurmah Rajah v. CherriJcul 
Chenga Kovilgottu. — 8th July 1857. — M. S. U. Dec., 1857, 
p. 120. — Morehead and Goodwyn. 

5. A minor can sue for division oilly on the ground of 
malversation or danger to his interest while the property is 
in the hands of a managing member.— Velayuda Oajindan 
v. Kuppanum. — 7th Dec. 1859. — Id., 1859, p. 263. — Strange, 
Phillips and Frere. — Sec also Swamiyar Filial v. Chokhi- 
lingum Filial and vice versd.--l, M. II. C. Rep., 105. — 
Strange and* Frere. . 

• 

6. So also in the case of a mother : she takes only a 
life-interest.— Gurupesaud Base v. Seruchundcr Bose and 
others. — 9th Dec. 1820. — Macn. Cons. Hd. law, 29, 72. 

7. The right of a minor to share in a division must be 
reckoned from the completion of the 16th year, but where 
there is a guardian suctl right may be computed before that 
period. — Case No. 7 of 1814. — 1, Dec. of M. S. U., 85. — Scott, 
Greenway and Slratton. 

8. To entitle parceners to a*3hare in property admitted 
to have been acquired by the exertions of particular members 
of the family, it must be proved that those members received 
aid from the paternal estate. — Calutty Pillai v. Yella Filial 
and another. — Case No. 2 of 1817. — Id., 148. — Scott, Green- 
way and Ogilvie. 

9. And that there was mi equality in the degree of labor 
or funds supplied by one or more of them in* making the ac- 
quisition. — Ml. Doorputtu v. Haradhum Sircar amd others — 
20th February 1821. — 3, S. D. A. Rep., 74. — Goad and Dorin. 
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10. But where unequal means and labor are contri- 
buted, the brother who contributed roost to the acquisition 
should, by usage t receive 3 , larger share. — Krippa Sindhu 
Patjoshe and others *v. Kanhaya Acharya and others. — 31st 
Dec. 1833. — 5, S. D. A. Rep., 335. — Braddon and Halhed. 

•11. A double share is given to tho member by whose ex- 
ertions tlie acquisition is made. — Gyruchum Doss and others 
v. Goluckmoney Dossee. — 14th March 1848. — 1, Fulton, 165. 

12. To sustain a claim to a share of a deceased brother’s 
property, it being admitted that there was no inheritance from 
tho father, the claimant must show that the property in ques- 
tion was acquired by the joint labors and exertions of the 
deceased and himself.— Ranee Savagamy Nachiar v. Zemin- 
dar of Ramnad. — Case No. 1 of 1814. — 1, M. S. U. Decs., 
101. — Scott, Greenway and Stratton. 

13. The mere' fact of a party having lived conjointly 
with a family into which his aunt had married gives him no 
right to a share in the family property in the absence of any 
express agreement to that eftect. — F. Vencata Reddi v. G. 
Subba Reddi. — 6th November 1858. — M. S. U. Dec., 1858, 
p. 204. — Hooper, Strange and Baynes. 

14. To render an unequal distribution of ancestral pro- 
perty amongst his 6ons by a father void, the distribution 
must be effected during the lifetime of the father with the 
consent of the sons, and separate arid independent possession 
of the shares must be at once assumed by the several 
sharer's. — Muttuvengudachellasawmy Manlgar v. Tumbaya- 
sawmy Manigar and others. — 23rd July 1849. — Id., 1849, 
p. 27. — Thompson and Morehead. <■ 

15. The division of property with reference to wives 
(Putnecbagum) is not .recognized in Southern India.— *Id. 

16. A widow is not entitled to a share in the property 
which remained undivided at the death of her husband, but 
only to maintenance. — F. Seetamah v. F. Kara atchumma . 
— 14th November 1855. — Id., 1855, p. 198.— Hooper, 
Morehead and Strange. 

17. A will showing a wish on the part of the testator 
that bis sons should enjoy his estate jointly, is no bar to a 
suit for partition of the estate after his death. — Rajah Soo- 
ranany Vencatapetty Rao v. Rajah Sooranany Rama- 

* chendra Rao. — 24th April 1828. — 1, Dec. of M. S. U., 495. — 
Grant, Cochrane and Oliver. 
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18. Land granted for the maintenance of the rank and 
dignity of, a family is exempted* from partition, but if the 
members subsequently divide they may respectively enjoy 
the annual produce in such proportions as they may be found 
legally entitled to.— Viswanadha Nailc and others v. Bun- 
garoo Peroomala Naih — 28th July 1851.— M. S. U. Lee., 
1851, p. 87. — Ho'bper and Morehead. 

19. Whilo the members of a Hindu family enjoy in 
common undivided property, money expended in its im- 
provement or repair is considered as spent on behalf of all 
the members alike, and all have the benefit of the outlay 
when a division takes place. — Muttusoomi Gaundan and 
another v. Subbivamaniya Gaundan and another. — 30th 
March 1863. — I, M. H. C. Rep., p. 309. — Scotland and Frere. 

20. The sole manager of the joint stock of a Hindu 
family, supposing that joint stock to be augmented by his 
sole exei'tions, is not entitled to a double share of the amount 
of the augmentation for his trouble. — Guruchurn Doss and 
others v. Golukmoney Dossee. — 14th March 1843. — 1, .Fulton, 
165. 

21. The acquisition of a distinct property by a mem- 
ber of< a joint family, without the aid of the joint funds or 
of joint labor, gives a separate right and creates a separate 
estate. — lb. 

22. The union with* the joint fund of that, which might 
otherwise have been held in severalty, gives it the character 
of a joint and no,t of a separate property. — Id. 

23. The possession of certain lands appertaining to a 
joint estate, in lieu of an annual dividend of the profits of the 
estate left under the management of one or more sharers is 
sufficient to maintain a right of partition in the joint estate 
wheif required. — RaneeBhwwan Debeh and another v. Ranee 
Surujmunee. — 12thMay 1806. — JL,S. D.A. Rep., 135. — Putab- 
%arain and another v. Opindurnaraen and another. — 15th 
Jan. 1808. — 1, S. D. A. Rep., 225. — Harrington and Fombelle. 

24. . Where property had been bequeathed for the mai n- 
tenance of an idol by the descendants of the testator, it was 
ordered that in case of a quarrel amongst the descendants and 
a partition, that the family idols should be enjoyed by them 
alternately, that the timeoftheenjoymentwas to be ascertained 
according to the proportions of the estate, which were left by 
the ancestor to the several descendants ; and that everything 
given by the ancestor to the idol should accompany the pos- 
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session of it. — Nobkiasen Mitter v. Hurrischumder Mitter 
and dnother. — 11th Oct. 1819. — Macn. Cons. Hd. .Law, 32Jfc 

25. When *tlie .mothei* and the widow of a Brahmin 
divided between them his property, consisting of Dowutteea 
land and the right of officiating in a temple, reserving to each 
the £ower of alienating her own share ; it was held that such 
partition ’was invalid by the Hindu law in consequence of 
the incompetency of the parties, and a saltf executed by the 
mother on the strength of it was set aside. — Mt. J oganunnee 
Libia and another v. Fakeer Chunder Chukurbutty. — 25th 
March 1829. — 4, S. D. A. Rep., 337. — Turnbull. 

26. Where one of four brothers sued, as a member of the 

united family, for his share of the profits of a firm composed 
of one brother’s son and certain Mahommadan parties, it was 
held that he was entitled to such share on the concurrent au- 
thority of the custom*of the country and Hindu law, that all 
the members of an undivided family share all profits equally. 
The* oth§r parceners, hqwever, were decreed to retain their 
shares untouched, as they could not be supposed necessarily 
informed either of the laws or customs of another religion so 
as to make these binding upoh them. — Jaeeram Scp'ungdhur 
v. Lukshmum Sarungdher. — 27th Feb. JL821. — 2, Borr." 2. — 
Romer. * 

27. The mere execution of a deed of division does not 
alter the status of an undivided family unless actual posses- 
sion of the shares has been taken by the shareholders under 
the termsof the deed. — NaggappaNynairv.MudundeeSwora 
Nyair. — 23rd Ap. 1853.— M. S. U. Dec v 1853, p. 125.— More- 
head and Strange. — See also Subba Naiken v. Taugaparoo- 
mal Pillay. — 26th Jan. 1859. — Id., p. 11. — IJooper, Strange 
and Phillips : and Kuppaummaul v. Panchanadaiyam. — 
3rd Dec. 1859. — Id., p. 260.— Strange, Phillips and Frere. 

28. A partition, in fact, is as binding as a partition by* 
agreement.— Deo dem Qocul Chunder Mitter v. Tanachurn 
Mitter. — 27th January 1843. — 1, Fulton, 132. 

29. Where a division of family property had ts^ken place 
in which for 19 years a party had acquiesced, it was presumed 
thatheconsented to the share allotted to him, though under the 
Hindu law he was entitled to a larger share. — Linga Mulloo 
Pitchama v. Linga Mulloo Qomppah. — 23rd March 1859. — 
*M. S. U. Dec., 1859, p. 84. — Hooper, Strange and Phillip* 

. 45 
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PRE-EMPTION. ' 

r 

1 . Held whore the right of pre-emption among Hindus 

is recognized on the ground of t local custom, the rules and 

restrictions of thof Mahommadan law are applicable to claims 

of that nature. — Mewa Sal and others v. Sooltan Sing and 

others. — 25th J«ly 1843. — 7, S. D. A. Rep., 129. — Rattray, 

Tucker and Barlow. 

* 

2. The right of pre-emption does not exist under the 
Hindu law as current in Southern India. — Kristinen v. 
Sendalingam Oodiar. — 3rdDec. 1849. — M. S. U. Dec., 1849, 
p. 125. — Hooper. 

PROPERTY. 

(1) Ancestral. 

1. A Hindu having male issue cannot alienate any of 
the ancestral property. — Tandavaroya Gaunden v. Tan- 
davaroya Gaundan. — 12th Feb. 1859. — M. S. U. Dec., 1859, 
p. 40. — Hooper, Strange and Phillips. 

2. Land acquired *by means of ancestral property can- 
not be alienated by an undivided member of a joint family. — 
Padru Prabhu v. Domingo Prabhu.— 28th Jan. 1860. — 
Id., 1860, p. 8. — Strange, Ere re and Beauchamp. 

3. Persons in the position of managing members and 
guardians may jointly sell part of tho ancestral estate to 
provide for th«j necessities of the family. — Ramiah and 
another v. Kantuya and others. — 7th Sep. 1859. — Id., 1859, 
p. 142.-— Morehead, Hooper and Strange. 

4. An undivided member of a Hindu family cannot 
sell a portion of-the ancestral estate unlesss driven thex-cto by 
pressing necessity. — Ramakuttu Aigarv. Kulatturaiyan. — 
11th December 1859. — Id., 1859, p. 270. — Strange, Frci*e and 
JBeau champ. — See ahoRamaPillai and others v.Sreerungv.m 
Pillai and others. — 25th April 1860. — Id., I860, p. 49. — 
Hooper and Beauchamp. 

5. The sale of property by an undivided member is not 
valid, even if falling within the limits of his individual share 
unless made under emergent circumstances and with reserv- 
ation of tho shares of his sons and a sufficiency for the mainte- 
nance of his wife and daughters. — Kanakasbhaiya Pillai v. 
Sashachalu Sastri, — 8th Feb. 1860. — Id., p. 17. — Hooper, 
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Strange and Beauchamp. — See also Sundra Pillai v. Tegaraja 
PilldH. — 7th July 1860. — Id., p. 67. — Frereand Bpauchamp. 

6. A father is not competent to alienate his immove- 
able property, whether ancestral or self-acquired, to the pre- 
judice of his sons, except under urgent necessity M‘ uttu - 
mofren v. Lakslmii. — 24th October 1860, — Id., p. 227. — 

Strange ftnd Frere. 

• - , 

7. Land acquired by any member of a family govern- 
ed by iho law of Marmakootayam becomes the joint pro- 
perty ofall the members. — Muricuncheri Kuni Ahamad and 
others v. Chundangopoy ililavulla an d othe ru. — 5 th No vembe r 
1859. — Id., 1859, p. 220. — Hooper,' Strange and Phillips. 

8. According to Malabar law, a sale of family property 
is valid when made with the assent, express or implied, of all 
the members of the tarawad, and when the deed of sale is 
signed by the Karnavan and the senior anandravan if sni 
jur.ls. — KondiMcnon v. Sranginreagatta Ahammada. — 5th 
Nov. 1862. — 1, M. H. G. Rep., 248. — Frere and Holloway. — 
See also Kavpreta Ramen v. Makkaiyil M atoren and others. 
— «13th June 1803. — Id., 3q9. — Phillips and Holloway. 

9. An alienation of a portion of a ZemiiiHari by the 
Zemindar in favor of his sistei cannot o*perate independently 
of her claim to maintenance so as to bind his successor. — 
MalavarayaNayanar v. OppayiAmvnal. — 11th, May 1803. — 
Id., 349. — Scotland and Holloway. 

10. A member of an undivided family can purchase 
property from his co-parceners provided’ they all join in the 
transaction. — S. Venkatsubbaiya v. Venkatramaiya. — 17th 
Oct. 1800. — M. S. U. Dec., 1860, p. 212. — Strange, Phillips 
and Frere. 

11. Members of an undivided family may advance self- 
acquired funds for improvement of ancestral property sub- 
ject to re-payment. — Muttuswami Gaundan and another 
v. Subbiramaniya Gaundan and another — 30th March 
1863. — 1, M. H. C. Rep., 309. — Scotland and Frere. 

(2) Self-acquired. 

12. Inheritance of real property does not render the 
subsequent accumulation of real and personal property liable 
to bo considered ancestral property. — Mecnatchce Chetumba 
Setti. — 3rd Mar. 1863. — Id., p. 61. — Morehead and Strahge. 
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13. Inam land restored, after resumption, to one mem- 
ber of a family, held to bo the self-acquisition of that mem- 
ber. — Kristnidkv. R. Panahaloo and others.- — 12th Novem- 
ber 1849.— M. S. U. Dec., 1849 , \\ 107— Hooper. 

(3) Stridhana. 

14. A wife; or widow may alienate her stridhafha, 
whether it be moveable or immoveable, with the exception 
perhaps of land given to her by her husband. — Doe on the 
demise of Kullammal v. Kuppu Pillai. — 7th, 18th, 19th 
Nov. and 2nd Dec. 1862. — 1, M. H. C. Rep., 85. — Scotland 
and Bittleston. 

15. A man cannot, except under certain circumstances, 
dispose of his wife’s jewels given or received in dowry. — Oot- 
tamukkula Ycterasummali v. O. Ramasamygaru Vencata- 
charloo. — 5th Nov. 1853. — Id., 1853, p. 254. — Morehead and 
Strange. 

10. The wife is entitled to recover the value of such 
of her property as may have been appropriated in redeefn- 
ing the family lands. — Id. 

(4) Alienation by Widow— See Widow. . 

Mortgage — Sale, &c. 

SALE AND PURCHASE. 

1. The sale of a piece of land by a member of a divided 
family on which the mairitenadee of his widow *is chargeable 
is not valid if there be no other property belonging to his 
share. — Lachchamm v. Bapanaumma. — 27th Oct. 1860. — 
M. S. U. Dec., 1860, -p. 230. — Strange and Frere. 

2. The sale of land held to be invalid in the absence 
of any writing in proof of the same. — Nunjummal v. Yo- 
chummal. — 15 th’ October 1856. — Id., 1856, p. 150. — Ander- 
son, Goodwyn and Harris. 

3. The title of the prior purchaser prevails although 
pbssession has not been actually delivered. — Villayuda Mu- 
dali v. Sevarama Sastri. — 15th Dec. 1860. — Id., 1860, p. 
277. — Phillips and Frere, (Strange, dissent on the ground 
that the title of the second purchaser being accompanied by 
possession, must, if bond fide without notice, be held valid.) 

4. A bought land from B in 1848, entered into posses- 
sion, and in 1852 went abroad. In 1853,-0 purchased the 
same land from B, the land being then registered in B’s 
name and C not having notice of A’s purchase, held in a suit 
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brought in 1859? that A could not eject C. — Chindambara 
Nayinar v. Annappa Naylckan. — 11th November 1862.— 4, 
M. H. C. Rep., 62. — Strange and Phillips. 

5. If a Hindu-sell his father’s land in his absence and 
while living and heard of, such sale is void a b initio, and the 
son inay recovci; it against his own conveyance, even after 
his fathers actual death or presumed death* from absence for 
twelvc*years unheard of But the purchaser has his remedy 
by action against .the son for the purchase-money, and the 
rulingtpowcr will direct the money to be refunded in what- 
ever manner it deems most equitable. — Doedem Gungana - 
rain BonnerjeG v. Bulram Bonnerjee . — East’s Notes, case 85. 

6. But the sale of the land by the son for the. neces- 
sary support of the family would be binding on him as ifluch 
as though the father had made it. — Id. 

cy 

7. Exchange of lands followed by possession need not 
be evidenced by writing. — Mantina llayaparaj v. Cheleuri 
Venkataraj. — 5th December 1862. — 1, M. H. C. Rep., 100. — 
Scotlan’d and Phillips.’ 

See Propebty — Widow, &c. 

WIDOW. 

1. A widow has a life interest only in her husband’s 
landed estate, and therefore any alienation of it by her is 
invalid and void. — S. V. Jagganadha Rauze v. S. V. Boochee 
Seetiah. — Case No. 5 of 1824. — 1, Dec. of S. fJ.,p. 453. — Coch- 
rane and Oliver. 

2. A widow cannot alienate immoveable property, but 
with the consent of her heirs. — Ramahuttey and another v. 
Mootoosamy Pillai. — J30th January 1850. — M. S. U.. Dec., 
1856, p. 14.-*-Hooper, Morehead and Strange. 

3. A widow, although entitled to unreserved possession 
of her deceased husband’s moveable property and a life inter- 
est in his hereditary landed property, cannot alienate the 
latter either by gift or sale except with the consent of the 
heirs or from want of means to perform her husbarjd’s funeral 
ceremonies. — Ramasahien v. A hylanduynma l. — 22nd Nov. 
1849. — 1849, p. 115. — Hooper and Thompson. 

4. A widow is competent to sell her deceased husband’s 
* landed property when such alienation is necessary to meet 

her husband’s funeral charges and debts and her own main- 
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tenance. — Subbarayan v. Akhilandamrml and others.— 
8th February 1860. — Id., 1860, p. 15. — Morehead, Strange 
and Beauchamp. 

5. Alienation by a widow of hor*dcceased husband’s 
property is allowed by the Hindu law, when such is rendered 
requisite "for the payment of debts or for h§r necessary sub- 
sistence. — Chocalinga Kararaoondan v. M uthawisiroye n 
and another. — 22jad February 1853. — Id., 1853, pi 45. — 
Hooper and Morehead. 

6. A widow in a divided family has no power t<5 alien- 
ate the immoveable property inherited by her from her hus- 
band, except a small portion thereof for religious purposes 
alone, but she has absolute authority over tho personal or 
immoveable property to consume or dispose of it at her 
pleasure. — Gopaida Putter and another v. Narraina Putter 
and others. — 28th Sept. 1850. — Id., 1850, p. 74, — Hooper 
and Morehead. 

7- A sale by a Hindu widow of land inherited by her 
from her husband is valid only when made of necessity and 
for certain purposes ; but on this point where the plaintiff 
in a suit, to set aside such a sale, has relied, in the Court 
below,r.solel,y on the ground that the land had been devised 
inconsistently with tire exerpise of the widow’s power of sale, 
the Appellate Court will be satisfied with evidence less com- 
plete aud positive than wpuld ptherwise have been required. 
— Itangasvami Ayyangar v. Vanjulatammal and others. — 
18th Oct. 1862.— 1, M. H. C. Rep., 2S. — Phillips and Frerc. 

8. A widow cannot during her life constitute by deed 
any person other than tjie legal heir successor. — S. V. Jugga- 

nada Rauze v. S. V. Boochce Scetiah Case No. 5 of 1824. 

— 1, Dec. of M. S. U., 453. — Cochrane and Oliver. 

WILLS. 

1. A man is allowed to dispose by will of property 
which he could have alienated during his lifetimo by any 
other instrument. — M. V. Vurdiahand another v. M. Lutch- 
miah. — Case No. 3 of 1824. — 1, Dec. of M. S. U., p. 438. — 
Grant, Cocnrane and Gowan. 

2. The will of a Hindu has no validity or effect what- 
ever except so far as it may bo consistent with Hindu law. — 
Rajah S. Venkatapelty Rao v. Rajah S. Ra/machendraRao. — 
24th April 1828. — Id., p. 495. — Grant, Cochrane and Oliver. 
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3. A testamentary writing can confer no right of suc- 
cession in opposition to established law or to the immemorial 
usages of the country or family of the party executing it. — 
M. K. Rama Wurnui Rajdh v. M. K. Rama Wurnia Rajah 
and another. — 10th Nov. 1826. — 1, Dee.*of M. S. U., 509. — 

Grant. Cochrane and Oliver. 

; « 

4. A will can only take 'effect so far as it is in accord- * 
ance with Hindu law. — V. Seshachala 'Nayak v. Tayam- 
ma l . — Ilth Aug. *1860. — Decs. M. S. U., I860, p. 111. — 
lfrcro aiul Beauchamp. 

5. A will cannot create a title in a Hindu family. — 
Kasalc Arwmugam v. Palaniayi and another . — 10th Nov. 
1859. — Id., 1859, p. 246. — Strange, Phillips and Fiore. , 

6. The property devised to him by the will of his 
adopted father was. decreed to an adopted son. — Arnachcl- 
lam Filial v. Iyasawmy Pillai. —Case No. 5 of 1817, 154. — 
Scot. — 1, Dec. of M. S. U. — Greenway and Ogilvie. 

* 

7. A father cannot by will divest his son of the 1 ight of 
succession to an estate granted liim'by Government expressly 
in lieu of former privileges which had manifestly descended 
to him from his ancestors. — C. O. Prymnna Vencatackdla 
Rcddiar v. C. C. Moodoo Vehcatackella Rcddiar. — Case 

No. 7 of 1823. — Id., 400. — Cochrane and Gowan. 

• * 

8. A bequest does not amount to an alienation of pro- 
perty so as to deprive the heirs of their right of inheritance. — 
O. Seirvagaren v. lyah Mudali alias ..Vidcalinga Miiclali 
and others. — 9th February 1859. — Jil. S. U. Decs., 1859, p. 
35. — Hooper, Strange and Phillips. 

9. A widow cannot be excluded by will bequeathing 
tho bulk of the property to a person of a different family. — 
Tullapragadak Pairamnuth v. C.Soobarojadoo and another — 
14tli January 1845. — 2, Dec. ofM. S. TJ.,79. — Dickinson.’ 

10. Effect cannot be given to a will under tho law of 
M aroomakatayam ; but property in the absolute control of tho 
giver may be alienated by gift, to coustitute which, however, 
possession must have been conferred. — Polycondy Mucky v. 
V. Poodoo eachary Coonjamad and others. — 27th February 
1856. — M. S. Ik Dec., 1856, p. 26. — Hooper and Strange. 

11. The Hindu law in Madras admits of the testament- 
ary disposition of property, whether ancestral or self-acquired, 
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and the testamentary power of a Hindu is co-extensive with 
his independent right of alienation inter vivosS — Vallina- 
yagamPillai v. Pachche and others. — 2nd Feb. and 27th Ap. 
1863. — 1, M. H. C. Rep., p. 326.* — Scotland and Holloway. 

.12. ,.Semble, that a Hindu’s will would not be invalid- 
ated merely by it,s omitting to provide for his widow. — Id. 

13. A Hindu can dispose of all his property, moveable 
and immoveable, and as well ancestral as otherwise. — Naga- 
lutchmy Ummal v. Nadarajah Chetti and others— 27th 
Nov. 1851. — M. S. U. Decs., 1851, p. 226. — Thompson. 

14. A Hindu can make no will to the prejudice of his 
heirs, viz., his widows. — Viralcumara Seevai and others v. 
Gopalu Seevai. — 13th Nov. 1861. — Id., 1861, p. 147. — 
Strange and Fi’ere. 

(a) The question of testamentary power is fully gone into in this case. 
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Betrothment 24 

Blindness, excluding from inheritance 141 

Blood, whole and half 133,135,137,224 

Brama marriage 30 

Brahmins, learned, &c 137 

minority of 60 

means of livelihood 53 

property of, not escheatablo 138 

priestly ones 302 

Brothers, their right of inheritance ... t 133 

right of raising up issue to one another, 

obsolete 27,28 

eldest 182,189 
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O. 

t r«r- 

Cali yuga , the fourth, or present age... * pref. xi. 

Candas, sections of books ...» ib. 

Caste, appropriate occupations for ... ... 4,294,301 

degradation from ... ... . 150, 151, 174* 

•in marriage • 27 

in adoption* * ... 71 

•in slavery 103 

Ceremonies, initiatory, and regenerating 27,77,80 

not liable to be deemed superstitious 2G0 

Chastity, of wife. See Adultery. 

of widow * 234 

Cheating 299 

Chela s, heirs to devotees 139 

Chsetraya .. ... ... . . . ... ... ... ... ••«... 27 

Chudavarana, or tonsure 78 

Cfass. . See Caste . 

Commission, or mandate ; (Bailment) 276 

Cpmmon stock, improved or augmented 214 

Concealment of effects on partition ...... 221 

Conicopoly of a village, his dues partible 199 

Contracts, general principles relative to 263 

who disabled from entering into ib. 

consideration of 266 

by the wife and others, on behalf of head of 


the family, absent, or 

under c?isal>ility 

... 268 

need not be in writing 

• •0 • • • ••• 

269 

of marriage 

♦ 

... 262 

bailment 



270 

loan 

• 

... 288 

exchange ‘ 



..... 294 

sale • ... 

. • • • • ... 

... ib. 

debt * 

... . 

299 

Consent, by a girl to marry ... 

* • . . . , , , . , t 

30,77 

by a boy to be adopted.. 

• 

77,84,85 

of boy to be sold ... . 

, i ... mm ... 

... 53 

Conveyance, requisites of 

• 

7 

Co-parccnary. See Parcenars, and Partition. 

criteria of 

... 21G 

poHcy of 


327 

Cord, investiture of , 


... . 78 

Corrody 

■ . . • * • . « • 

.. 5,199 

Crown. See Regalities' 
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* . . Par J e - 

Criminal conversation ... ./>. 34 

Ci'ita, or purchased son 91 

Crita yuja, the first age of the world pref. xi. 

Custom, or usage pref. xvi, 2^1, 241, 247, 


Daiva marriage 30 

Dattaca, son given in adoption 64 

Dattaca Chandrica, a law. book pref. xii. 

Dattaca Mimansa, a law book ib. 

Dattti Homam 85 

Daughters, on partition by the father 180 

their right to inherit 126 

power over property inherited by 129 

descent from 12S 

Do.ya Bhaga of Jimuta V alcana, a lajv book ... pvef. xii. 

Day a Qvama *S angraka, a law book ib. 

Deafness, excluding from'inheritanco 1^1 

Death, .civil, 175 

presumed 120,156,178 

Debt, contract of ! 299 

a charge on the inheritance , 156 

on partition by a father' 181 

by co-parceners 190,213 

inodes of recovery 300 

limitation of : ib. 

Deductions, on partition 182,198 

Degradation, from caste 174 

mode, and etlect of 150,151 

De minimis non cured lex ’ 204 

Deposits, (Bailment) .1 272 

Devotee 175 

Dharma Sastra, body of law pref. xiii. 

Dhcrna, mode of recovering a debt 300 

Dissipation of property 148,214 

Division. •Sco Partition. 

Divorce 40 

Domestic authority 236 

Drone, in undivided family ■ .«.. 169,210,214 

Dumb, excluded from inheritance 142 

Du'&para yaga, the third age pref. xi. 

Du’i/amuskyayana, or son to two fathers 75,89 
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E. 


rage. 

Earnest • t 295 

Elder brother. See Brothers. 

Eider wife 44 

Embargo _ * . ; 296. 

Endowments, religious * 141 

Escheat, for want*of heirs 138 

Evidence . 302 

Exchange, contract of 294 

Excommunication . 151 

Expiation 77,151,175 


F. 


Fairs *. ... 

False claim, or defence . . . 


Family 


^ * • • t ■ • « * t«t 

head of, his power over property of 

nvfir Vivq. refill a 


• « I 

U« 

• # • 


296 

... 301 
5,50,189 
... 51 

53 


father. See Family. 

Female, unmarried, descent of property of ... *•... 141 

Food and raiment only allowed to the unchaste wife.... 33 

to the unchaste widow. 1G2 

• . to the outcast# 164 

Force and fraud ... 101,192 


Funeral obsequies. See Obsequies. 


G. 


Gains, by science 

20S 

by valour... ■ • ... 

ib. 

Gaming, whether a cause pf disherison... . 

147 

debt for 

w 

Gandharva marriage 

30,57 

Gauda ... ... ... ... ... ... ... ... 

131 

Gaya, pilgrimage to 

.. ... 67,149 

Gifts. See Conveyance. 

• 

revocable 

159 

friendly one, binding on heirs ... . 

ib. 

Gifts, or presents, how far partible 

God, act of. See Act. 

205 

Gosains, devotees 

139 

Gotia... ... ... «..* ... ... ... ... 

89 
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ttdtjf. 

Grandfather, and Great-grandfather. See inheritance. 
Grandmother, and Great-grandmftther. See Inheritance. 

Grandmother, entitled to maintenance . 162 

Grandsons take per stirpes 1^7 

how they claim * ^ ... %b. 

-Grihasta, married man, or .housekeeper ?3,232 

Guardian, appointrfient of, to minors... 59 

to widows ... 234 


H. 

Half-blood. See Blood. 

Heir 113 

, apparent and presumptive 121 

a minor 122 

Hermit 139,176 

excluded fi’om inheriting '. 139 

descent of property from ... ib. 

Hindu, religious duties of 217 

belief in transmigration 145 

attached to his lavrs lxiv,30C 

difficulty of ascertaining them 115,305 

deed/ and instruments 212 

cohabiting with a Mxthomedan woman 152 

courts , pref. xv,313 

Hiring (Bailment) ... .A ...' ’ 284 

Homam. See Datta Homam. 

House, built on another’s land 286 

Housekeeper. See Grihasta. 

Husband and wife, their, reciprocal duties 32 

* subtraction of conjugal rights ... 36 

• separation between 34,179 

supercession of wife 40 

continues to reside with him 42 

. his po wer over property inherited 

by her 129 

Hypocrites. 155 


I. 

Idiot, excluded from inheriting 142 

Idols, on partition 198 

Illegitimate issue, on partition by the father 177 

entitled, among Sudras, to inherit,... 57 

— — , with their mothers to main- 
tenance . 1 . ... 59,163 
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• 

* 

Page. 

Impostors ... • 

... 155 

Impotence ... * 

... 35,143 

Infants. See Minors. * 


Inheritance, grojands of 

117,156 

when it vests .* 

Ill 

its indefeasiblen'ess ‘... ... 

... 119* 

does not in general vest in females 

135 

except in Malabar 

... 141 

descent of 

112 

ascent of 

... 129 

failing natural kin ... 

137 

of lands endowed for religious uses 

.... 140 . 

of kingdoms, or regalities 

188,198 

of Zemindaries 

... 188 

of offices 

199 

causes of exclusion from 

... 142 

charges on 

156 

to property of unmarried females . 

. ... 141 

of dancing girls 

ib. 

of prostitutes 

. ... ib. 

Initiation ** 

i6o 

Interest of money r 

. ... 288 

stops on a tender 

291 

Issue, male, Us extent ... «... *. 

... 67,113 

its importance 

... 62,65 

J. 


Jagliires 

. ... 200 

Jagannatlia I'ercapunekanana ... ' 

pref. xiv _ 

Jimuta Vahana prof, xii, 310 

Jobrai 

188 

Judicature, charges of 

301 


King. 


K. 

See Act. 

universal guardian 

ultimate heir 

his prerogative, as to markets... 

fairs 

weights.... 

• • measures . . . 

pre-emption 
embargo . . . 


•... 59,234 
138 



• •••*•§ 


296 

213 


Kinsmen and relations 
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* ' r< W- 

Lameness, a cause of exclusion from inheritance 142 

Land, importance attached to it .... • 2 

Legitimacy ... 112 

Lepers .' .*.... 14G 

Limitation of actions 21,300 

Litigation .• 45,250 

Loan, contract of 288 

Lunatic, excluded from inheriting 142 

M. 


Madhauya, a law book pref. xiii, xv 

JVIahomcdan penal law Ivii 


Maintenance of a family, by the head 55 

by parceners, of the widow 1G1 

of other dependant members 1G3 

of persons excluded from inheriting 1G4 

how to be provided for on partition ... 161 
land, the proper fund for it 2,0 

•i ** 

Male issue. 1 See Issue. 

Manager of undivided family 180 


Mandate, or commission, (Bailment) 276 

Manumission of slave, form of 107 

Market overt 29G 

Marriage, its expiatory influence 23 

the only rite competent to females and Sudras 23,1G0 

conditions of 27 

forms of 30 

ceremony of 25,32 

impediments to 25 

breach of promise of ib. 

a charge on the inheritance 163 

incompetent effect of 149,155 

Master of family, authority of, preserved 45 

Metempsychosis 145 

Minors, subject to guardianship 59 

when it ceases 60 

when bound, by acts done for them 8 

on partition by the father 178 

Mitacshara, a law book pref. xii, 310 

H vth/'vlct/ ... ... ... ... ... ... ... ••• ... 2o8 

Aldhunts, devotees 140 



INDEX. 


309 


Mortgage ... * .* 281 

Mother, inheriting £o her f£>n 132 

restricted from aliening ... , ... 133 

descent from ... •. • ib. 

ifull icks, case of • 257 

Mutual trusts, (bailments) .• ... % 280’ 


N. 


Naira , marriages _ 40 

Natives, treatment of • Ixv. 

Nephew, preferable in adoption . . . 73,75 

Niece, not inheritable on account of her son ... 13(5 

NUya and A aitya, special adoptions 89 

Nobkisscn Raja, case of 85 

Nudden, case of 254 

O. 

m 

• 

Obsequies, performance of, ground of inheritance^ ...116,15c; 

by a # son, importance of ... 62 

by the widow 44,65,124 


. by % daughters 127 

by sons of daughters 132 

by parents ib. 

by brothers .V, 133 

by nephews.’ 134 

by grand-nephews 135. 

may be performed by a substitute 13c3 

provision /or performance of 160 

incompetcncy for, the ground of exclusion 

from inheritance 142 

Offices, inheritable, and partible * ... 200 

Ordeal ... 221,292 

Ornaments, and cloths, on partition ’ 201 

Out-caste 150,175 


P. 

Pagodas, offices attached to ... 200 

1 *a i sacha m ar r i age ... . 30 

Panchdycti * 313 

Phrasam Smriti, a law book pref. xii. 


9 


47 
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INDEX. 


Paejf,. 

Parceners, liow far bound by each other’s aqts 189 

waste by ... - % ... 148,190,214 

unproductive one 1S7,214 

* * separated, re-union of ... 181 

Parent and child, reciprocal duties of ... o4 

‘Parsees ... ' lvii. 

Partition, by the father — 

when, and under what circumstances it takes 

place 111,108 

how 180 

of what 168 

how far it may be partial 184 

the son’s shares ib . 

the father’s 180 

after-born sons 172 

the wife’s interest in it 178 

the daughters 180 

deductions on, obsolete 182 

of things indivisible 180 

debts to be provided for, on ... 181 

« distinction between the industrious and a drone. 1 87 

resumption of 180 

among co-parceners : — 

claimable by parceners only 194 

. may be during life of the mother ib. 

where minors 190 

absentees ib. 

grandsons 197 

the widow pregnant ib. 

may be waived by any one ib. 

of things impartible 198 

of things belonging specially to the deceased, .. 202 

separate acquisitions... ' 203 

of things specially divisible 211 

of things lost and recovered 207,210 

where the contribution has been unequal ... 214 

where there has been none 187,210,214 

must, be equal 213 

preliminaries to ib, 

need not bo in writing 212 

instrument of ib. 

mode of ... ib. 

proof of a disputed one 215 

how far binding 203 
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• . P<ipe. 

Partition, of ejects subsequently recovered... .’ 221 

where there has-been a concealment ib. 

of residue undivided * 223 


supplemental one • • ib. 

re-unfon of parceners ib. 

. * re-partition ..... 224,225* 

by the Athenian law, &c. 225 

Paln\-bhaga, or partition through widow’s, or mothers. 195 

Penance 14G 

Perjury, pious 303 

Personal good qualities : 130,183 

property, descendible 5,115 

acquired . .* 8 

Pleading 302 

Pledges, (Bailment) 280 

Polygamy 40 

Possession, its. force 20 

Prajdfpatya marriage? 30 

Precedency, among wives of same, husband 43 

Pre-emption 29(i 

Proscription ?• .a... 284 

Presents. See Gif In. t * 

bridal ones 25 

to a wife, on supgrees^jon 41 

Prayaschi Gancla ; on expiation ^pref. xi. 

Primogeniture .. ,, 122,174,183 

Property, a trust... 4,6 


different kinds of 5 

real, and personal alike descendible ib.. 

in the soil 1,2 

distinctions, with reference to the owner of it. 6,252 
to the nature of it, whether 

ancestral, or acquired ib. 

on partition by the father 184 

among co parceners ... ^ 213 

separately acquired *..... 5,203 

acquired through the patrimony or aid of 


co-parceners 184,203 

modes of acquiring 205 

lost giql recovered 5,185,207,210 

of religious institutions 20 


of jura regalia * ib. 

limitation respecting 22,301 

Punsacana, ceremony, for birth of a boy G5 
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rage. 

~ n 

Purchase afcid sale 294 

adoption by .9. ... 91 

Purohita , the family priest .*• 83 

Put; regien of horror after death ... (52 

Putreshti, sacrifice to fire ." bo 

-Puttra Bhaga> partition by sons 195 

R. 


Racshasa marriage 30 

Rajahashi (Zemindar), case of G9 

Real and personal property 4 

Reason, to prevail, in determining a doubtful meaning... 132, 

274 

Recovery of family property, that had been lost. Sec 
Property lost and recovered. 

Regalities ... # 20,198 

Regeneration :. ... 27 

Relations an/l kinsmen ! 213 

Religion, wfth reference to judicature 82 

Religious endowments 20,140 

duties # 217 

Re-partition "... ' ! 223 

Representation 1 1 3,177 

limits of ... 135,159,196,223 

Rescission of contracts 270,298 

Residue, on partition, undivided 223 

' Retraction of gifts 270 

Re-union of divided parceners 223 


S. 


Sacrifice to fire (putreshti) SO 

Sale ... 294 

Sanyasi , a devotee 139,176 

Saraswati Vilasa ; a law book pref. x, xi v. 

Science, gains by, how partible 205 

Schools of law 307 

where they differ, 5,9,12,19,28,33,38,68,111,113,119, 
132,136,147,157,159,174,187,191,208,224,238,256,268 
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# Page. 

Separate acquisition of property 203 

Separation, between man and wife ... 35,179 

Sisters, marriage oY .. 171 

do not inherit * . 134 

# main tamable, and marriageable ojit of ilie com- 

• m on stock 1G& 

’married ones not a charge ... % ib . 

Sister’s son ...* 13G 

Slavery 54,9G 

Abolition of * 9G 

Slave, saving his master’s life . 105 

Slaves, real property 4 

Slave girls, on partition ? 201* 

timriti, law pref. xii, 307 

Smriti Chandrica^ a law book pref. xii, xiv\ 

Sons, importance of 02,65 

different sorts of 63,91 

• 

by different^ mothers 173 

make but one heir 113 

* eldest one % . ... *. 73,182,189 

with reference to the paternal relation 54 

their interest in the family property ... 4,8,12,167,177 
their right to property acquired by them 51 

. . partition by their father... 169.174,185 
deductions in favor of particular ones, obsolete > ... 182 

their right of inheritance 119 

their liability for their father’s debt* 157,181 

after-born ones 172,181 

Spirituous liquors, debt for .* 157,* 

Srotryum, beneficial tenure of land 3 99 

Sniti , revealed law . v ... * 307 

Stages of life 23,175 

Stepmother, oppression by 170 

does not inherit, as such 
is entitled to be maintained 
Stvidhana , woman’s peculiar property 

to be accounted for, on partition... 

descent of 

Student 

Suicide 

Sudras, excluded’ from ceremonies, marriage excepted 
form for marriage of, the A sura 


can adopt, with texts from Puranas ... 
adopted, and after-born, how they share.. 


183 
162 
14 
161 

238 

... 23,60,139,175 
146,231 
.. 23 

.. 30 

S0.85 
88 
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# £arf(\ 

Sudras, illegitimate inherits • • • • • T0 57,121,155 

may divide by Patni-bhdga 195 

minority of, when it ceases 60 

' disregard of, by the law, — instances of, 27 — 29,56, 

58,73,85,88*107,289 

*Supercession. Sec JIusbcend and Wife. . . 

Sureties 292 

Suttee. See Widow. , 


T. 


Testamentary power 

Theology, professed students of 

Title 

Titles lost by neglect 

Tonsure, ( Chudavarana) * 

Transmigration 

Treasure found, partible ’ ... 

Tribe. ,See J Caste. 

Trita, yuga; second age of the world... 


245,259 
... 139 

20 

... 284 

78 

... 146 
2UG 

pref. xiii. 


Undivided family*' '. 189 

property.'. ib. 

improved, or augmented 203 

residue of, remaining after partition 223 
Usage, or custom* force of ... pref. xxiii, 130,241,247,256 
Upanayana, ceremony of investiture' 78 


V. 

Valour, gains by, on partition 209 

Vanaprasta. See Hermit. 

Vice, a cause of disherison 140 

Vijnyanemara, author of the Mitacshara, quod vide. 

Village officers 4 

Virgin 31 

widow • 25,232 

Vyavahara Canda, on law pref, vii. 
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W. 

ard. See Guardian. 

Waste. See Parceners. 

• 

Weights and measures 29G 

Widow, ^obsequies by .... 05,124# 

*her right of inheritance ... 110,113,123,224* 

*to maintenance 161 

her power of adopting 1 68 

of giviyg in adoption 71 

her power over her property 126,235 

descent of her ornaments, on partition 201 

property 0 236 

subject to guardianship, and restraint 234* 

pregnant, at the time of partition 197 

a childless one 127 

a virtuous one 235 

where se^eraV, rank among 126 

partition among 195 

not allowed to mayy agaift 35,232 

though a virgin widow . 25,282 

but may burn ' 227 

re-marriage of, legalized 244? 

nevQr to live apart from relations 235 

her Stridhana, succession # to ... . ... # ... 19 

rights of, on re-marriage 244 

r 

Wife. See Adultery , and Adoption. . 

a blameless one * 34,42,12?* 

marital power, over her person 38,30 

over her property • 37 

husband s power of supeicession, in favor of 

another .... 40 

where more than one, rank among 43 

an cider one ib. 

her right of property 4 14,37,52 

her ornaments 38,201 

her power of contracting 2G8 

her right of inheritance 123 

where the husband dies in co-pareenary. 110,123,124 

descent of her property 39 

never to live apart from her husband, or his 

relations ... 234,235 

Wills. See Testamentary power. 
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"Witnesses* _ lvii, 212,303 

Woman’s property. See Stridhctna. 

Writings not in general necessary 69,82,212,300 

Wrong, le*gal and moral, distinction between. See AcU • 

1 Y. 

Yuga, age- of the world . ... p vc f. x i , 

Z. 

Zemindaries, decent of 188 








